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EXECUTIVE SUMMARY

Seeking asylum in the European Union is dependant on the physical presence
of the protection seeker in the territory of a Member State. Access to
protection is linked to access and admission to territories.

The combination of measures introduced under the EU border and visa
regimes has made more and more difficult to exert the right to seek asylum
enshrined in the EU Charter of Fundamental Rights, having made it
impossible for the vast majority of protection seekers to reach EU territories
in a legal manner.

Not only controls at EU external borders are strengthened, but control
mechanisms are extended to the territories of third countries. Carrier
sanctions; the deployment of Immigration Liaison Officers (ILOs) and Airport
Liaison Officers (ALOs); financial and logistical support to Governments of
third countries as well as providing “incentives” for the strengthening of their
control and surveillance systems; deployment of FRONTEX to “sensitive
areas” and, in some instances, the indiscriminate pushing back of migrants
and protection seekers to countries of origin or of transit are some of the
measures of a package designed to fight irregular immigration but actually do
restrict the right to seek asylum.

As a consequence, protection seekers have no other choice than paying
smugglers for transport by surface, sea or air. According to estimates based
only on the incidents that became known, from 1998 to August 2011, 17,738
persons died in the attempt to reach Europe. During 2011 alone, about 2,000
children, men and women died in the Channel of Sicily. Taking into
consideration only the route from Libya to the island of Lampedusa, in 2011,
5% of all those who attempted to reach Europe lost their lives.

Most people trying to reach Europe are usually subject to grave human
rights violations and exploitation during their route to Europe, in particular in
transit countries and/or in those territories, such as the high seas, considered
de facto res nullius.

People arriving in the frame of mixed flows are subject to interception at
sea and in several occasions they have no possibility to seek asylum in the
EU, with the concrete risk that the principle of non refoulement is breached.

People who succeed in reaching EU territories and apply for protection, in
spite of all these risks and difficulties, are not necessarily those who mostly
need international protection. The “selection” is based on the financial
capacities of these persons and their families, migration skills, level of
education, and similar factors unrelated to the reasons that forced them to
leave their home countries.

These scenarios are the starting point for the project “E.T. Entering the
Territory: exploring new forms of access to asylum procedures”, co-financed
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by the EU under the European Refugee Fund and implemented in 2011/2012.
The project carried out by the Italian Council for Refugees (CIR) in
partnership with the European Council for Refugees and Exiles (ECRE) as
well as with NGOs, academics and research institutes in Austria, Cyprus,
Denmark, Greece, Italy, Malta, the Netherlands, Spain and Switzerland.
UNHCR has been involved as external evaluator.

The objectives are:

1. To promote the debate on the orderly entry into the EU of persons
seeking international protection with information and data on experiences made
in a number of Member States;

2. To stimulate the discussion at national and EU levels on orderly entry
mechanisms and alternative means of access to asylum procedures;

3. To gather opinions of policy makers and other stakeholders on the
pros and cons of protected entry procedures and other means of access to
protection and evaluate the level of consensus at national as well as at EU
level on new policies and legislation regarding access to asylum procedures;

4. To raise awareness on the difficulties people face in accessing
asylum procedures and search consensus for solutions.

The activities of the project included the organization of national
workshops in Athens, Rome, Madrid, Vienna, Malta and Cyprus and of a
European conference held in Brussels in September 2011; interviews with 140
stakeholders, among them political leaders and government officials in all the
countries involved as well as at EU level; missions to a number of embassies
located in third countries; media work and campaigns.

Experiences made in a number of Member States with regard to different
forms of managed and orderly arrival of persons in need of international
protection were researched. Modalities of orderly arrival include: diplomatic
asylum; resettlement; humanitarian evacuation operations; flexible use of
the visa regime; protected entry procedures. In most countries subject to
the research one or more of these modalities were carried out in the past or, in
some cases, are still being used.

In particular all States have participated in humanitarian evacuation
programmes in emergency situations. Formal resettlement programs are
currently implemented in Denmark, Spain' and The Netherlands. In other
Countries informal and ad hoc basis resettlement procedures have been
carried out.

After the abolishment of protected entry procedures (PEPs) in Austria,
Denmark and The Netherlands between 2002 and 2003, Switzerland remains
the only country having such a procedure and does provide a model of what a
serious attempt to design and operate this measure may look like. The Swiss

! See section I1.1.2 “Resettlement”.
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PEP, introduced in 1979, is a complementary option, providing for the
possibility to fill an application at any Swiss diplomatic representation abroad,
either in the country of origin or in a third country. Entry is authorized by the
central authorities in Berne if the asylum seeker cannot reasonably be
expected to remain in his/her country of residence or host country or to travel
to another country. In this case, a visa « with regard to the granting of refugee
statusy is issued and the full procedure is carried out after arrival.

It should be highlighted that the overall number of persons who had or are
still benefiting from these schemes is however extremely low.

The interviews with stakeholders showed that there is a general agreement
on the need to rethink the present asylum system, as the EU legislation does
not envisage the possibility to access protection in Europe from abroad.

In particular, the stakeholders expressed a positive opinion in relation to
the possibility to adopt in the short-medium term complementary forms of
access to protection., such as more flexible use of visa regime as well as
resettlement programs. PEPs should be introduced at a later stage, taking into
consideration the need to reach a wider political consensus.

The immense difficulty to access protection has been an important subject
of the policy debate in the EU since the early days of the construction of the
Common European Asylum System. The Conclusions of the European
Council in Tampere (1999) made a clear reference to the issue of access to
territory, sending out a strong signal on the need to balance border control and
refugee protection. The European Commission, in a number of
Communications, has highlighted the need for establishing protected entry
schemes and, in 2002, has commissioned a feasibility study regarding
processing asylum claims outside the EU. The results were presented in an
international Seminar in Rome, in October 2003, under the Italian Presidency
of the Council, together with a feasibility study on a European Resettlement
Programme. In the Stockholm Programme (December 2009) the European
Council states that “procedures for protected entry and the issuing of
humanitarian visas should be facilitated” and that “analysis of the feasibility
and legal and practical implications of joint processing of asylum applications
inside and outside the Union should continue”. In the Action Plan for the
Stockholm Programme (April 2010) the Commission announces a
“Communication on new approaches concerning asylum procedures targeting
main transit countries” by 2013.

After more than 10 years of policy debate, the plan for establishing a
European Resettlement Programme has reached concrete steps whereas
protected entry schemes not only were not developed at European level but
rather abolished or restricted in Member States that previously had
experienced such schemes. In Switzerland, where the national model of
protected entry procedures used to be considered as an example of good
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practice, the Parliament is presently discussing its abolishment. A constant
argument for the review of national protected entry schemes is that such
exercise cannot be done only in one single or in very few countries but must
be adopted Europe-wide or al least in a significant number of States.

The present political and economic environment in Europe is certainly not
favourable for the introduction of schemes for orderly arrival of persons
seeking international protection. The fear that such schemes could result in
unpredictable and elevated numbers of asylum seekers, or create a pull factor,
and would imply elevated costs and the need to increase staff in diplomatic
representations - was expressed by a number of stakeholders. In the present
environment, this fear may influence policy makers and the public opinion.
For this reason, the following proposals and recommendations are based on a
gradual approach.

It goes without saying that all the measures recommended are
supplementary to access to asylum procedures of persons arriving
spontaneously and eventually in an irregular manner at European territories.
Opening ways of orderly arrivals should in no circumstances allow derogation
from the obligation to examine protection requests irrespectively of the mode
of arrival.

As a result of the research work carried out, it appears that the general
objective is to enlarge, step by step, the possibilities of persons in need of
international protection to reach EU territories in a regular and orderly
manner.

First and foremost, the definition of this objective would mean a cultural
change which must be shared with the public opinion in Europe. In spite of
many critical and pessimistic views expressed by the stakeholders regarding
more technical questions on how to go forward, enlargement of space for
legal entry for protection seeker is perceived as necessary and desiderable by
almost all the people interviewed.

The focus is on entry, rather than on procedures. And it is not so much a
question of authorizing a person already present at the border to enter a
territory, but a legal guarantee to enter the territory provided prior to
departure from the country of origin or from a third country. Only on the basis
of such a guarantee the travel can be safe and regular.

All complementary forms of access to protection have in common this
notion of travel authorization.

Therefore, it is all about visas, whether a derogation from visa requirement
or the facility to obtain a visa.

Measures taken in this phase do not entail a change of the existing EU
legislation, but rather a protection sensitive application of the existing rules,
as a necessary correlative to current practices.

_14-



Taking into account that both the Schengen Convention of 1990 (Article
16) and the EU Visa Code of 2009 (Article 25) allow the issuance of Visa
with Limited Territorial Validity under derogation from normal entry
requirements for humanitarian reasons, national interests or international
obligations,it is recommended that Member States issue national guidelines in
order to reduce the degree of discretion currently characterising the issuance
of such national visas.

Moreover, it is recommended that the EU should adopt non binding
guidelines in order to harmonize the application of Article 25 EU Visa Code
between Member States.

In a next step, those guidelines may be incorporated into the Common
Consular Instructions on Visas.

On a national level, diplomatic representations may also be authorized to
issue a travel document, where necessary, in cases of a positive evaluation of
a request for a Visa with Limited Territorial Validity, and EU guidelines
should encourage it.

It is recommended to use the European Refugee Fund or similar future
funds envisaged from 2014, in such a way that Member States receive a
“bonus” in relation to the number of asylum seekers who enter the country on
the basis of a Visa with Limited Territorial Validity.

In addition, exemptions from the requirement to obtain a visa should be
exceptionally envisaged in favour of nationals of a country where massive
violations of human rights take place.

Among the advantages of a protection sensitive application of visa policies
is the decrease of the number of asylum seekers subject to procedures under
the Dublin II Regulation, since ‘“secondary movements” will occur at a far
lesser extent.

In this phase, it is further recommended to establish the European
Resettlement Programme.

It is therefore recommended to invest on campaigns informing the public
opinion all over Europe about the advantages and the need for resettlement of
refugees. The future EU programmes should provide more generous
incentives for Member States so that they join the programme and increase the
number of beneficiaries.

In a second step, Member States are encouraged to introduce or re-
introduce national protected entry schemes for asylum seekers in their
countries of origin as well as those unable to obtain protection in third
countries of first haven or transit.

These schemes should, by and large, follow the present Swiss model and
should foresee also supplementary forms of accessing diplomatic
representations with the involvement of UNHCR or international NGOs.
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Encouragement by the EU could take the form of policy direction and
guidance and should include, again, a financial incentive and compensation.

In relation to issuing of visas, resettlement programmes and national
protected entry schemes, it is recommended that the European Asylum
Support Office - EASO and the European Union Agency for Fundamental
Rights - FRA are entrusted with monitoring their implementation and provide
empirical basis for the formulation of subsequent policy proposals.

In a third step, it is recommended to recast the Procedures Directive,
introducing non-binding rules for embassy procedures that should be as
similar as possible to the rules governing the procedures following asylum
applications in the territory of Member States.

Scope of the recast would be the harmonization of material practices and
the establishment of minimum standards applicable for Member States that
have introduced protected entry schemes.

In a fourth step, to be envisaged in a longer term perspective, a revision of
the EU Visa Code is recommended, introducing the possibility of issuing
protection visas as “Schengen visas”, allowing to travel to any of the State
parties to the Schengen system, and to subsequently present a protection
request. Again, this would reduce the number of asylum seekers who are
shifted from one country to another under the Dublin Regulation, since, in
most cases, the protection claim would be presented directly in the country
where the asylum seeker wishes to go that coincides with the first country of
arrival in the EU.

Criteria for the issuance of protection visas — that could be initially
restricted to a certain number of third countries — should be established by
binding rules, on the basis of the experiences made during the previous steps.

At the end of this roadmap, the Commission should propose a Directive on
protected entry procedures in the spirit of responsibility sharing between EU
Member States in accordance with Article 80 of the Lisbon Treaty.

Conditions for benefiting from PEPs should be first of all the personal
security of the applicant; the need for obtaining international protection; the
impossibility to obtain effective protection in the third country; the
vulnerability of the person; links to family members resident in one of the
Member States; other relevant links to any of the Member States.

Lastly, in view of the announced Communication of the European
Commission on the “new approaches concerning access to asylum
procedures” it might be recommended that beforehand a Green Paper
allowing for broad consultations is issued.
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INTRODUCTION

The difficulties faced by a refugee to obtain international protection can be
illustrated by the case of Mr M., of Eritrean origin, who had fled from his
country to Libya with the hope to continue and seek asylum in a European
country. M. had no other possibility than that of trying to collect money from
relatives abroad in order to pay smugglers to bring him by boat to the island
of Lampedusa — an island that he can almost see from the port of Tripoli.
Under the present asylum system in the European Union, M. has to be
physically present in Lampedusa in order to place a request for asylum . There
is no possibility to voice this need for asylum in Europe while still in Libya,
and before taking the dangerous journey across the sea. Protection visas, for
example, are not in the catalogue of the European visa system, and the
diplomatic representations in third countries are not entitled to receive
protection requests. In other words, at the moment M. cannot return to his
country for fear of persecution, cannot remain in Libya where his fundamental
rights are not guaranteed and where asylum is not provided, and consequently
is bound to go on an unseaworthy boat and to risk his life in order to access
protection.

According to estimates, approximately 90% of all asylum seekers enter
Europe in an irregular manner, since legal entry has become more and more
difficult and in most cases impossible. The number of lives lost on their way
to Europe has increased steadily over the last 15 years reaching the peak of
more that 2,200 only during 2011. This is not new. Back in the nineties,
Bosnian, Serbian and Kosovar refugees had immense difficulties to reach a
safe haven in Western Europe as a result of the visa requirements that were
introduced during the conflict. The European Council for Refugees and Exiles
(ECRE) stated already in Tampere (1999) that: “the best European asylum
system is of little use if people are given no possibility to benefit from it,
since they cannot reach European territory”.

Discussions on the possibility for managed and orderly entry of persons in
need of international protection have sporadically taken place in the EU over
the last decade, starting with a seminar organised by the Italian EU Presidency
in Rome in October 2003. Convinced about the potential of such mechanisms
and with the hope to refresh the debate, the Italian Council for Refugees —
which also participated in the Rome seminar — designed and implemented the
present project together with ECRE and nine European NGOs (funded under
the ERF).

Providing persons who may need international protection also with the
possibility to seek asylum in Europe without having necessarily to make the
journey first means that some, perhaps the most vulnerable, will be spared the
risk of paying smugglers, or jumping on boats, or crossing mountains, rivers
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and deserts, and making use of false entry documents. Such a complementary
form of access does not replace the possibility for anyone who arrives in
Europe to seek asylum, neither does it relieve states of their obligation to
grant this access to asylum at their borders or inside their territory. This
complementary form of access only comes to support that the right to seek
asylum as enshrined in the Universal Declaration of Human Rights and
codified in the European Charter on Human Rights is ensured.

From a legal point of view, extraterritorial obligations deriving from
international refugee law as well as from international human rights law are
being intensely discussed, not last, by the European Court of Human Rights in
the Judgment Hirsi Jamaa and others v. Italy of February 2012. The Court
reaches innovative conclusions on the basis of the conviction that “the
(Human Right) Convention is a living instrument which must be interpreted in
the light of present day conditions”.

The Court states that “Whenever the State through its agents operating
outside its territory exercises control and authority over an individual, and
thus jurisdiction, the State is under an obligation under Article 1 to secure to
that individual the rights and freedoms under Section 1 of the Convention that
are relevant to the situation of that individual...”.

This concept is further elaborated in the Concurring Opinion of Judge
Pinto de Albuquerque: “Although no State has a duty to grant diplomatic
asylum, the need for international protection is even more pressing in the case
of an asylum seeker who is still in the country where his or her life, physical
integrity and liberty are under threat. Proximity to the sources of risk makes it
even more necessary to protect those at risk in their own countries. If not
international refugee law, at least international human rights law imposes on
States a duty to protect in these circumstances and failure to take adequate
positive measures of protection will constitute a breach of that law. States
cannot turn a blind eye to an evident need of protection. For instance, if a
person is in danger of being tortured in his or her country asks for asylum in
an embassy of a State bound by the European Convention on Human Rights, a
visa to enter the territory of that State has to be granted, in order to allow the
launching of a proper asylum procedure in the receiving State. This will not
be a merely humanitarian response, deriving form the good will and discretion
of the State. A positive duty to protect will then arise under Article 3. In other
words, a country’s visa policy is subject to its obligations under international
human rights law”.

State responsibilities go beyond their territories. Extraterritorial measures
to combat irregular migration to assist third countries in the surveillance of
their borders, participation in pre-departure controls made in third countries,
and similar actions taken by the European Union and its Member States must
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be corroborated by mechanisms ensuring access to protection and to asylum
procedures for all, including those who have not yet reached EU territories.

These possible mechanisms are discussed in the present report. The report
provides an overview and analysis of the policy debate at national and
European level, illustrated with examples of mechanisms used by European
countries in the past, which could provide a source of inspiration. The report
also discusses the stakeholders' main concerns.

The present political climate in Europe is not particularly favourable to
introducing more open policies. It is at this very moment where efforts need to
be made to inform the public and promote understanding about Europe's role
as a key actor in refugee protection.

The report recommends a step-by-step approach that is presented in the
form of a “roadmap”, starting from a more flexible use of the present
European visa regime and leading up to a fully fledged policy. This, together
with the analysis of past practices aims to contribute to upcoming policy
discussions for and the planned Communication on “new approaches
concerning the asylum procedure in transit countries.

The European NGOs involved in the project are convinced that opening
complementary ways of access to protection in addition to that ensured for
persons already in EU territory should be an essential part of the Common
European Asylum System.

Dr Christopher Hein
February 2012
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I. THE PROJECT “EXPLORING NEW FORMS OF ACCESS
TO ASYLUM PROCEDURES”AND METHODOLOGY OF THE
RESEARCH

L.1. The project

“ET - Entering the Territory” aims at exploring and promoting new forms of
access to asylum procedures at both national and European levels.

The Project takes place in the context of the renewed debate, arisen at
European level and in a number of Member States, on the orderly and
managed entry of people in need of international protection as well as on
possible modalities of initiating the processing of protection applications
outside the European Union.

This project is co-financed by the European Commission under the
European Refugee Fund — Community Actions 2009.

The Italian Ministry of Interior — Department of Civil Liberties and
Immigration- is supporting the project.

The objectives of the project are:

e to promote the debate on the orderly entry into the EU of persons seeking
international protection with information and data on experiences made in a
number of Member States;

e to stimulate the discussion at national and EU level on orderly entry
mechanisms and alternative means of access to asylum procedures;

e to collect opinions of policy makers and other stakeholders on the pros
and cons of protected entry procedures and other means of access to
protection and evaluate the level of consensus at national as well as at EU
level on new policies and legislation regarding access to asylum procedures;

e to rise awareness on the difficulties people face in accessing asylum
procedures and search consensus for solutions.

The “E.T. — Entering the Territory” project is implemented by the Italian
Council for Refugees — CIR in partnership with the European Council on
Refugees and Exiles — ECRE, NGOs, academics and research institutes in
Austria, Cyprus, Denmark, Greece, Italy, Malta, the Netherlands, Spain
and Switzerland. Activities are also carried out at EU level.

UNHCR has been involved as external evaluator.

The action includes three different types of partner organisations:
»  NGOs working in the refugee field in Member States that have had
or still have the option of off-shore access to asylum procedures in the

- 2] -



national legislation and/or practice: (Asylkoordination - Vienna, Austria,
Comision Espafiola de Ayuda al Refugiado - CEAR - Madrid, Spain);

» NGOs in EU countries facing particular pressure on their external
borders, whether maritime or territorial (Greek Council for Refugees — GCR —
Athens, Greece, Action for Equality, Support, Antiracism — KISA — Nicosia,
Cyprus, The People for Change Foundation — PFC - San Gwann, Malta,
Iniziative e studi sulla multietnicita — ISMU — Milan, and Associazione
culturale Acuarinto — Agrigento, Italy);

» A pan-European Alliance of some 70 organisations in 30 countries:
the European Council on Refugees and Exiles - ECRE.

Individual researchers, particularly qualified and experienced on the issue,
have provided information and data regarding previous and/or present
application of protected entry procedures in Denmark, the Netherlands and
Switzerland and have informed on the national debate around abolishing or
upholding these schemes.

1.2. Methodology

This final report reflects the results of the main activities carried out in the
framework of the Project on complementary forms of access to protection, in
particular on Protected Entry Procedures.

An initial stocktaking activity was carried out from July 2010 to January
2011 in order to collect the legislative framework and the existing policy
documents, the available academic sources, governmental and non-
governmental reports as well as practices regarding off-shore access to asylum
procedures.

The results of this stocktaking activity have been preparatory to interviews
with stakeholders and for the materials distributed during the national
Workshops held in the partner countries — in Athens (16 May 2011), Rome
(23 May 2011), Madrid (9 June 2011) Vienna (16 June 2011), Malta (22
September 2011), and Cyprus(12 October 2011) — to explore the awareness of
policy makers, stimulate the debate on the access to asylum procedure and
assess opinions on new forms of protected entries of persons in need of
protection.

Qualitative interviews with various stakeholders were carried out from
September 2010 to July 2011 in the countries involved in the project, on the
basis of two semi-structured questionnaires designed by CIR - one
specifically for the States which already experienced some form of off-shore
protection mechanisms, and the other for those countries without such an
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experience. A total number of 140 interviews were conducted with relevant
officials of the Ministries involved — Ministry of the Interior, Ministry of
Foreign Affairs, Ministry of Justice, Undersecretary of State, Members of
Parliament and politicians from different political parties; representatives of
EU institutions; judges, lawyers, practitioners and academic experts;
International Organisations such as UNHCR, International Organisation for
Migration; Amnesty International and other NGOs; Associations of Jurists
and journalists.

In Annex II it is possible to find the list of the stakeholders interviewed.

Most stakeholders expressed their wish to remain anonymous, therefore
only those who accepted to be mentioned in the report were quoted.

Two Fact Finding Missions were conducted in Tunisia ( 15-18
November 2011) and Turkey ( 27-30 November 2011) where the project
manager interviewed the Swiss asylum decision-makers in the frame of PEPs
as well as the Ambassadors and Consuls from Spain and Switzerland and the
representative of UNHCR in Tunis. The views of the consular staff and
decision—makers currently involved in PEPs were relevant to corroborate the
information acquired and to identify the main difficulties encountered in the
implementation of such procedures in third countries.

The European Conference “Exploring Avenues for Protected Entry in
Europe” was held in Brussels on September 19™ 2011. It gave participants
the opportunity to discuss on legal and practical aspects of PEPs which have
been included, together with the stakeholders’ views, in the second part of this
report.

Although the report refers to European States it considers the stakeholders’
views and not the official positions of the States.

This report contains a general overview on complementary forms of access
to protection, in particular on the different notions of extraterritorial access to
protection such as: Diplomatic asylum, Resettlement, Humanitarian
Evacuation Operations, Flexible Use of the Visa Regime, and Protected Entry
Procedures (Chapter 1I). Chapter III provides a brief presentation of the EU
policy debate on managed entry in the EU of persons in need of international
protection. Chapter IV describes the national experiences formally or
informally made on the different use of the complementary forms of access to
protection in the countries involved in the project. Chapter V presents the
results of the interviews with the stakeholders, by exploring the potential of
complementary forms of access to protection, with a specific focus on
protected entry procedures. Chapter VI concludes with final remarks and
recommendations to European States and to the EU.

It has to be pointed out again that, in the course of the various research
activities, the stakeholders expressed their views and did not represent the
official positions of governments, EU bodies or political parties.
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This report will be disseminated in all the countries involved in the project
to sensitise national and European institutions as well as the public opinion to
keep exploring the possibility of introducing some of these complementary
forms of access to protection from abroad in the spirit of reinforcing a more
efficient Common European Asylum System (CEAS). CEAS should in fact be
capable to keep up with the evolving times and effectively meet the protection
needs of the persons who currently continue to die in search of safety and a
dignified life in a worrying deafening silence of the international community.

II. GENERAL OVERVIEW ON COMPLEMENTARY FORMS
OF ACCESS TO PROTECTION

The system of refugee protection, as conceived in the 1951 Geneva Refugee
Convention, reflects a very different historical context ensuring protection
only to persons already present in the territory of the State concerned.

The European legislation does not envisage the possibility to access
protection in Europe from abroad. Therefore, there is a tendency to take the
territorial notion of asylum as the only one possible, while in reality different
notions of complementary forms of access to protection already exist and
have emerged in different contexts. As it will be further illustrated, some EU
countries have already experienced complementary forms of access to
protection as a correlative to more restrictive visa policies and strengthened
controls at EU external borders.

11.1 Diplomatic asylum

The term “diplomatic asylum” in the broad sense is used to denote the asylum
granted by a State outside its territory, particularly in its diplomatic missions
(diplomatic asylum in the strict sense), in its consulates, on board of its ships
in the territorial waters of another State (naval asylum), and also on board of
its aircrafts and of its military or para-military installations in a foreign
territory”.

This tradition of diplomatic asylum became particularly strong in Latin
America during the XIX century. In order to regulate it, in the first half of the
XX century the Latin American republics negotiated a series of Conventions
(The Convention on Asylum signed in Havana in 1928, The Treaty on

2 UN General Assembly, Question of Diplomatic Asylum: Report of the Secretary-General,
22 September 1975, A/10139 (Part II), available at:
http: //www.unhcr.org/refworld/docid/3ae68bf10.html.
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International Penal Law signed in Montevideo in 1989, The Convention on
Diplomatic Asylum signed in Caracas in 1954), specifically including
diplomatic asylum.

The notion has not been formalized in international instruments on asylum
and it is not part of the CEAS framework. The decision of a State of granting
the diplomatic asylum remains political in nature.

1.2 Resettlement

Resettlement — as a durable solution — represents an important tool of
protection and international responsibility-sharing. It involves the transfer of
refugees from the country where they have sought asylum to another
State that has agreed to admit them as refugees and to grant permanent
settlement there. It applies to those individuals who are recognized as
refugees under UNHCR mandate and deemed eligible according to UNHCR
resettlement guidelines and criteria as put down in the UNHCR Resettlement
Handbook.

Resettlement countries rely mostly on UNHCR referrals of refugees in need
of resettlement. Governments establish resettlement quotas normally on an
annual basis according to their own policies, laws and regulations. Although
no European Resettlement Instrument has been adopted so far, it seems likely
that in the coming months a Joint EU Resettlement Programme will be
adopted. This Programme will support national programmes through funding
and the promotion of practical cooperation and information-sharing.

In 2010, 4,707 refugees were resettled to the EU, representing 6.5 % of all
people resettled during this year worldwide (see tab. 1).

In 2011, also Bulgaria and Hungary announced the establishment of
resettlement programs. Other European resettlement countries are Norway
(with a quota of 1,120 persons) and Iceland (with a quota of 5 persons in
2010).

Other resettlement countries are: Argentina, Australia, Brazil, Canada,
Chile, Japan, New Zealand, Paraguay, Uruguay, USA.

According to UNHCR, in 2010 a total number of 72,914 refugees were
resettled, 54,077 of whom were resettled to the USA alone and over
13,000 were resettled to Australia and Canada.
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Tab. 1 - Resettled in 2010 as part of program and announced quota for
2012 in EU resettlement coutries

EU resettlement Resettled in 2010 Announced quota
countries as part of program for 2012
Czech Republic 48 40°
Denmark 386 500
Finland 543 750
France 217 350°*
Germany - 300
Ireland 20

Netherlands 430 500
Portugal 24 30
Romania 38 20
Spain - 100
Sweden 1,789 1,900
UK 695 750
TOTAL 4,707 4,940

Source: UNHCR

Among the Countries involved in this project, only Denmark and the
Netherlands have formally adopted resettlement programs. Since 1986
Denmark has maintained a resettlement program, offering asylum to
approximately 500 refugees annually. For the year 2011 both countries
assigned a quota of 500 refugees for resettlement.

11.3 Humanitarian Evacuation Operations

Humanitarian evacuation operations are generally activated in the context of
temporary protection with the aim of alleviating acute protection crises,
especially in situations of mass flight, and in order to bring a form of burden
sharing. Humanitarian evacuation does not focus, as resettlement, on
addressing individual protection needs, it rather focuses on the protection
requirements of the group’. These operations are exceptionally activated when
host States accept, generally on the basis of quotas, the transfer of groups of
refugees and/or protection seekers mainly residing in processing/refugee

* Quota not confirmed yet.

100 cases.

> Updated UNHCR Guidelines for the Humanitarian Evacuation Programme of Kosovo
Refugees in the Former Yugoslav Republic of Macedonia, 11 May 1999.
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camps in third countries and of displaced persons from their countries of
origin.

One of the most important humanitarian evacuation and transfer was
launched mainly to relieve the Former Yugoslavian Republic of Macedonia.
Some 90,000 Kosovo-Albanians were evacuated from the region in 1999.

Most of the countries involved in this project took part in humanitarian
evacuation operations from Macedonia.

11.4 Flexible Use of the Visa Regime

According to Article 25 of Regulation (EC) No 810/2009 of the EP and of the
Council of 13 July 2009 establishing a Community Code on Visas, a Visa
with Limited Territorial Validity may be issued. This applies, inter alia,
when the Representation of a State considers that it is necessary in the
particular circumstances of humanitarian grounds, national interest,
international obligations, although the conditions for the issuing of a
“Schengen visa” are not met. The evaluation is generally done by the head of
the diplomatic mission or by central authorities and it is linked to the types of
visas foreseen by law (tourism, mission, invitation, etc.) at national level.
Thus, the Visa with Limited Territorial Validity is not a separate and
independent type of visa, but it enshrines the discretionary power of the
relevant authorities of the Member States.

The person obtaining this kind of visa is allowed — for a maximum period
of three months — to circulate in the territory of the State that has issued it and,
in exceptional cases, in those States expressly indicated in the visa itself on
the basis of their previous consensus.

The legislations of the countries involved in the present project do not
foresee the possibility of issuing a visa for protection reasons. However, some
States have issued visas on the basis of humanitarian and political
considerations, some on the basis of ad hoc mechanisms, others on the
existing visa regimes (tourism, etc.). Other States allowed entry without
issuing any visa at all.

The possession of a visa does not entitle its holder to entry. It merely
entitles the holder to seek entry or transit at a border point of Schengen States,
even though the border authorities may still reject the alien, in case the entry
conditions are not fulfilled. However, there is a certain opening for protection-
related cases in Article 5 (2) of the Schengen Convention: where a
Contracting Party considers it necessary, it may derogate from that principle
of refusal of entry on a) humanitarian grounds; b) on grounds of national
interest; ¢) on grounds of international obligations. In such cases permission
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to enter will be restricted to the territory of the Contracting Party concerned,
which must inform the other Contracting Parties accordingly.

For the same three exceptional reasons Visas with Limited Territorial
Validity may be issued by a Contracting Party according to the Community
code on visa which in this respect is extending the provision of Article 5 (2)
of the Schengen Convention.

11.5 Protected Entry Procedures (PEPs)

The term PEP is used as « an overarching concept for arrangements allowing
a non-national:
e to approach the potential host State outside its territory with a claim
for asylum or other form of international protection;
e [and] to be granted an entry permit in case of a positive response to
that claim, be it preliminary or final »°.

Diplomatic asylum and Protected Entry Procedures typically share a focus
on the individual, while resettlement, reception in the region as well as
humanitarian evacuation and dispersal in temporary protection schemes are
best described as collective instruments. Diplomatic asylum and humanitarian
evacuation as exceptional practices are, as a rule, not based on a set-up of
rigid legal rules, allowing them to be described as a ‘system’. By contrast,
Protected Entry Procedures and resettlement cater for normalcy, and typically
operate with a fixed normative framework.

Diplomatic asylum is characterised by the confrontation between the
territorial State (usually the potential persecutor) and the State represented by
the embassy. Resettlement, as explained above, is special in that it aims at
alleviating limbos in third countries where the quality of protection is
insufficient or even inexistent. Evacuation and dispersal in the context of
temporary protection is marked by the wish to respond to situations of mass
flight and to bring about a form of burden sharing. To a limited degree,
Protected Entry Procedures can share the characteristics of all three other
responses. However, [PEPs] are primarily typified by the desire to offer
individual protection seekers legal alternatives to illegal migration
channels, thus preventing disorderly departures as well as disorderly
arrivals.

In the case of diplomatic asylum and Protected Entry Procedures, [the
place where claimant and destination country meet] is clearly an embassy.

® Noll Gregor, Study on the feasibility of processing asylum claims outside the EU against the
background of the Common European asylum system and the goal of a common asylum
procedure, 2002, p. 20.
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The locus of resettlement is usually a processing centre or even a refugee
camp in a third country, visited by a selection committee. Finally, the refugee
camp in a third country is also pivotal to evacuation and dispersal schemes in
the context of temporary protection. Quite naturally, the locus of all systems
is placed outside the territory of the destination country »’.

Tab. 2 - The Characteristics of Protected Entry Procedures compared to
other practices

. . Protected .
Diplomatic Evacuation
Asylum Entry Resettlement and dispersal
i Procedures
. Offering Alleviating
Securing . o
.S alternatives to Alleviating acute
. protection 1n . X . .
Primary . . illegal protection protection
situ against the Lo . L .
focus will of the migration for limbos in third crises in
. protection countries situations of
territorial state .
seekers mass flight
Typically .
.. - Individuals/
geared Individuals Individuals vicuas Groups
Groups
towards
Processing Refugec
“Locus” Embassy Embassy centre/ £
camp
Refugee camp
Normal or
exceptional Exceptional Normal Normal Exceptional
practice?
Quantitative No No Quotas Quotas
limitations?

Source: Noll G., Study on the feasibility of processing asylum claims outside the EU,

cit, p. 22.

Some Member States such as Austria, Denmark, The Netherlands and
Spain have adopted PEPs by law which have then been eliminated.
Switzerland is the only country still maintaining it.

7 Ibid., pp. 21-22.
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III. EU POLICY DEBATE

The European legislation does not envisage the possibility to access
protection in Europe from abroad. According to Article 3 of Council
Directive 2005/85/EC of 1 December 2005 on minimum standards on
procedures in Member States for granting and withdrawing refugee status:

1. This Directive shall apply to all applications for asylum made in
the territory, including at the border or in the transit zones of the
Member States, and to the withdrawal of refugee status;

2. This Directive shall not apply in cases of requests for diplomatic
or territorial asylum submitted to representations of Member States.

The only reference to facilitated entry is made in the Council Directive
2001/55/EC of 20 July 2001 on minimum standards for giving temporary
protection in the event of a mass influx of displaced persons and on
measures promoting a balance of efforts between Member States in
receiving such persons and bearing the consequences thereof (hereinafter
“Temporary Protection Directive”). According to this Directive, « ‘temporary
protection’ means a procedure of exceptional character [...] » (Art. 2, lett. a); «
‘mass influx’ means arrival in the Community of a large number of displaced
persons, who come from a specific country or geographical area, whether
their arrival in the Community was spontaneous or aided, for example through
an evacuation programme » (Art. 2, let. d). « The Member States shall, if
necessary, provide persons to be admitted to their territory for the purposes of
temporary protection with every facility for obtaining the necessary visas,
including transit visas. Formalities must be reduced to a minimum because of
the urgency of the situation. Visas should be free of charge or their cost
reduced to a minimum » (Art. 8, par. 3). « The Member States concerned,
acting in cooperation with the competent international organisations, shall
ensure that the eligible persons defined in the Council Decision referred to in
Article 5, who have not yet arrived in the Community have expressed their
will to be received onto their territory » (Art. 25, par. 2).

It should be recalled that the EU Temporary Protection Directive (never
applied insofar) offers a negotiation procedure rather than a
predetermined legal obligation to coordinate the reception of a mass influx
on the territories of Member States and to share the protective burdens linked
there to.

The notion of Protected Entry Procedures (PEPs) has already been
explored since the early days of the construction of the Common European
Asylum System (CEAS). While PEPs were mentioned in many Commission
Communications, this policy option was never taken any further. A few
European countries have in the past implemented or currently still implement
measures of protected entry, but the numbers of beneficiaries have always
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been small. They have, however, the potential to become a useful tool of the
CEAS.

The Conclusions of the European Council in Tampere (1999) make a
clear reference to the issue of access to territory, sending out a strong signal
on the need to balance border control and refugee protection. Conclusion 3 (A
Common EU Asylum and Migration Policy) states that for those whose
circumstances lead them justifiably to seek access to the territory of the
European Union, the Union is required to develop common policies on
asylum and immigration, while taking into account the need for consistent
control of external borders to stop illegal immigration and to combat those
who organise it and commit related crimes.

Following the Tampere Conclusions, in November 2000 the Commission
adopted the Communication “Towards a common asylum procedure and a
uniform status, valid throughout the Union, for persons granted asylum’®,
which makes several references to access to the European territory for people
seeking international protection. For instance, it recommends that the EU
“adopt clear principles offering guarantees to those who are legitimately
seeking protection in the European Union and seeking access to its
territory””. It raises the possibility to define “common approaches to policies
on visas and external border controls to take account of the specific aspects of
asylum ', as well as the idea of processing requests for protection directly in
the region of origin'' and to develop resettlement schemes to facilitate the
safe arrival of refugees to Europe. The Commission announces in this
Communication that feasibility studies on these themes will be conducted.

¥ See COM(2000) 755 final: http: //eur-lex.europa.ew/LexUriServ/LexUriServ.do?uri=COM:
2000: 0755: FIN: EN: PDF.

See as well COM (2000)757 final (Communication jointly published, on a Community
immigration policy): http: //eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM: 2000:
0757: FIN: EN: PDF.

° See COM(2000) 755 final, Part I, §1.2. “The challenges and objectives of a common asylum
procedure and a uniform status”.

10'See COM(2000) 755 final, Part II, §2.3.1. “Visas and external border controls”:

“Certain common approaches could be adopted to policies on visas and external border controls
to take account of the specific aspects of asylum. The questions to be looked at in depth include
re-introducing the visa requirement for third-country nationals who are normally exempt, in
order to combat a sudden mass influx, facilitating the visa procedure in specific situations to be
determined, and faking account of international protection needs in legitimate measures to
combat illegal immigration and trafficking in human beings, along the lines of the protocols to
the United Nations Convention on transnational organised crime”.

'See COM(2000) 755 final, Part II, §2.3.2. “Requests for asylum made outside the European
Union and resettlement”: Processing the request for protection in_the region of origin and
facilitating the arrival of refugees on the territory of the Member States by a resettlement
scheme are ways of offering rapid access to protection without refugees being at the mercy of
illegal immigration or trafficking gangs or having to wait years for recognition of their status.
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In November 2001, the Commission adopted a Communication on a
Common policy on illegal migration. The Communication stresses that the
fight against illegal immigration has to be conducted sensitively and in a
balanced way, especially recommending Member States to “explore
possibilities” for a “greater use of [their] discretion in allowing more asylum
applications to be made from abroad or the processing of a request for
protection in the region of origin and facilitating the arrival of refugees on
the territory of the Member States by resettlement scheme”.

In 2002, professor Gregor Noll prepared on request of the Commission a
Study on the feasibility of Processing Asylum Claims Outside the EU
Against the Background of the Common European Asylum System and the
Goal of a Common Asylum Procedure”. This study reviewed the
international legal and Community framework for access that could be
relevant for PEPs, looked at the advantages and disadvantages, evaluated the
PEPs implemented at the time by a number of Member States and non-EU
countries, identifying five policy options (from less to more ambitious) for a
future development of PEPs.

The study was presented in 2003 during the Rome Seminar (see below).

On March 26™ 2003, the Commission adopted a new Commission
Communication COM 2003 (152 final) “on the common asylum policy and
the Agenda for protection (Second Commission report on the
implementation of Communication COM(2000)755 final of 22 November
2000)” For the first time, the text explicitly mentions “protected entry
schemes”:

“Three complementary objectives should now be pursued to
improve the management of asylum in the context of an enlarged
Europe: improvement of the quality of decisions (*“front-loading”) in
the European Union; consolidation of protection capacities in the
region of origin, treatment of protection requests as close as possible
to needs, which presupposes regulating access to the Union by
establishing  protected  entry  schemes and  resettlement
programmes ™.

The Commission calls on the EU to “embark resolutely on a new approach
to international protection based on better management of access for persons

12.See COM(2001) 672 final: http: //europa.eu/legislation_summaries/other/133191_en.htm

3 See Gregor Noll, Jessica Fagerlund and Fabrice Liebaut, Study on the feasibility of
Processing Asylum Claims Outside the EU Against the Background of the Common European
Asylum System and the Goal of a Common Asylum Procedure: http: //ec.europa.eu/home-
affairs/doc_centre/asylum/docs/asylumstudy dchr 2002 en.pdf

14 See COM(2003) 152 final, end end of §4 of the introduction.
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in need of international protection to the territory of the Member States and
on consolidation of the possibilities for dealing with protection needs in the
region of origin”. More specifically, the Commission asks the EU to consider
the “possibilities offered by processing asylum applications outside the
European Union and resettlement”.

On June 3™ 2003, the European Commission presented a Communication
COM 2003 (315 ﬁnal)“Towards more accessible, equitable and managed
asylum systems”", mentioning again the aim of “treatment of protection
requests as close as possible to needs, which presupposes regulating access to
the Union by establishing protected entry schemes and resettlement
programmes”’. Basing on Noll’s study, PEPs are defined as a mechanism to
“allow a non-national to approach the potential host state outside its territory
with a claim for asylum or other form of international protection, and to be
granted an entry permit in case of a positive response to that claim, be it
preliminary or final”. To conclude the Communication, the Commission
“suggests that the strategic use and the introduction of Protected Entry
Procedures and Resettlement Schemes should be considered”, and asks the
Council, the European Council and the European Parliament to endorse a
legislative instrument on Protected Entry Procedures (and one on a EU
resettlement scheme).

This Communication has been endorsed by the European Council during
its meeting in Thessaloniki on 19-20 June 2003, in Conclusion 26. The
European Council “invites the Commission to explore all parameters in order
to ensure more orderly and managed entry in the EU of persons in need of
international protection, and to examine ways and means to enhance the
protection capacity of regions of origin with a view to presenting to the
Council, before June 2004 a comprehensive report suggesting measures to be
taken, including legal implications”.

It was then followed by an international Seminar organised in October
2003 under the Italian Presidency jointly by the Italian Ministry of Interior
and the Italian Council for Refugees (CIR), with the support of the ARGO
Programme, under the title “Towards more orderly and managed entry in the
EU of persons in need of international protection”. Participants from 30
governments discussed on ways to improve access to protection and balance
migration control measures through alternative protection possibilities
complementing more traditional mechanisms for accessing asylum rather than
substituting for these. The seminar examined the possible advantages and
disadvantages of a PEP scheme or resettlement. It was stressed that, from a

15 See COM(2003) 315 final:
http: //eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM: 2003: 0315: FIN: EN: PDF.
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governmental point of view, PEPs would save time and funds compared to
territorial procedures. Some disadvantages were also identified such as the
required level of resources for a rapid processing of applications as well as the
difficulty of establishing direct contact with the asylum decision makers and
the (non-) access to legal assistance. The debate focused on the practical
issues to be addressed, related to PEPs (physical access to consulates in
regions of origin, staff expertise, etc) and on how such procedures might
affect the developing asylum systems in the regions of origin.

During this Seminar, Gregor Noll presented the above-mentioned
feasibility study. One of the working groups of the seminar looked
specifically at PEPs. The chairperson of this working group presented his
conclusions'® on the discussion on PEPs as follows:

“I would like to make reference to the suggested choice among two very
different options in relation to Protected Entry Procedures. [...] The first of
the possible two options is a very moderate approach, an approach
consisting of making available, at the level of all the European States, the
experiences concerning PEPs which have up to now been carried out only
by some States [and which] are characterised by the fact that they concern a
very limited number of refugees and by the fact that the possibility of
obtaining visas for reasons of international protection is kept, I do not want
to say secret, but that is not, in any way, advertised. [ ...]

This first approach to PEPs would not have any significant advantage for
Member States in the fight against human smuggling but it would be
relevant for those who could benefit from it. [...]

The second option presented by the conclusions of the working group is a
much more visionary one and, in some ways, it is a much more difficult one.
It is much more difficult as it implies much greater risk for the Member
States. Nevertheless it is also true that the second option, if implemented,
has much greater potential advantages. According to the second option, the
EU might decide to take a wider approach to PEPs, characterised by a
significant number of beneficiaries, vastly and openly advertised in relation
to the potential beneficiaries of this programme who are also the clients of
smugglers”.

16 The official conclusions of the seminar were included in Council document 14987/03
available at http: //register.consilium.europa.eu/pdf/en/03/st14/st14987.en03.pdf.
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In April 2004, the FEuropean Parliament adopted a non—lel%islative
Resolution on equitable and managed asylum systems (2003)"°, as a
response to the Commission Communication of June 2003.

In this text, the Parliament calls on the EU to work on a new approach to
asylum and access to protection based on the Tampere Conclusions, by
introducing a “Community-wide resettlement scheme” and by “the
establishment of protected-entry procedures under which a third-country
national would be able to submit an application for asylum (or for some other
form of international protection) to a potential host country (although from
outside the latter’s territory) and secure an entry permit if his application is
accepted, for which purpose a legislative instrument regulating such matters
should be adopted’".

In June 2004, the Commission published another Communication “On the
managed entry in the EU of persons in need of international protection and
the enhancement of the protection capacity of the regions of origin,
“Improving access to durable solutions” (2004)”, stressing that the legal,
orderly and managed entry to the EU would allow Member States to
anticipate the arrival of the persons determined to be in need of international
protection,” referring mainly to Noll's study and the Italian Seminar.

In the Conclusions of the Hague Council of December 2004 (The Hague
Programme®), the Council asks the Commission to conduct a study “in close
consultation with the UNHCR” on the “merits, appropriateness and
feasibility of joint processing of asylum applications outside EU territory, in
complementarity with the Common European Asylum System and in
compliance with the relevant international standards”.

In its Action Plan presented in May 2005, the Commission announced a
“study, to be conducted in close consultation with the United Nations High
Commissioner for Refugees (UNHCR), on joint processing of asylum
applications outside EU territo;;y” for 2006.

The Policy Plan on Asylum™ (June 2008) listed as one of the overarching
objectives of the CEAS to “ensure access for those in need of protection:
asylum in the EU must remain accessible. Legitimate measures introduced to

17 See P5_TA(2004)0260: “European Parliament resolution on the Communication from the
Commission to the Council and the European Parliament entitled ‘towards more accessible,
equitable and managed asylum systems’ [COM(2003) 315 - C5-0373/2003 — 2003/2155(IND)]:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P5-TA-2004-
0260+0+DOC+PDF+V0//EN.

'8 See P5_TA(2004)0260, §29 a) and b).

19 See COM(2004) 410 final.

20 See COM(2004) 410 final, Chapter I.

2! See Council doc. 16054/04:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX: 52005PC0184: EN: NOT.

22 COM (2008) 360, adopted on 17 June.
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curb irregular migration and protect external borders should avoid preventing
refugees' access to protection in the EU while ensuring a respect for
fundamental rights of all migrants. This equally translates into efforts to
facilitate access to protection outside the territory of the EU”. The last phrase
is especially relevant concerning PEPs, which are mentioned for the first time
since 2004 in a Commission Communication.

Thus, Section 5.2.3 (“Facilitating a managed and orderly arrival for those
in need to protection”) states that: “It is crucial that the Union should focus
its efforts on facilitating the managed and ovderly arrival on the territory of
the Member States of persons justifiably seeking asylum, with a view to
providing legal and safe access to protection, whilst simultaneously deterring
human smugglers and traffickers. To this effect, the Commission will examine
ways and mechanisms capable of allowing for the differentiation between
persons in need of protection and other categories of migrants before they
reach the border of potential host States, such as Protected Entry Procedures
and a more flexible use of the visa regime, based on protection
considerations. As shown by a Commission's study conducted in 2003, some
Member States operate or have experimented in the past with some forms of
such mechanisms but they are quantitatively of minor importance. There is
room for common action in this area, which should lead to better access to
protection while reducing smuggling”.

The roadmap of the Policy Plan indicated that the Commission would take
initiatives concerning PEPs in the course of 2009.

The Council of the European Union stressed “that the necessary
strengthening of European border controls should not prevent access to
protection systems by those people entitled to benefit under them”
(“European Pact on Immigration and Asylum” (07.10) (OR. fr) — Brussels, 24
September 2008).

In 2009, the European Parliament — in its Resolution of 10 March 2009 on
the future of the Common European Asylum System (2008/2305(INI)) —
strongly encourages the Commission to give due consideration to the
Protected Entry Procedures and the practical implications of such measures
(§49), and “looks forward with interest to the results of the study on the joint
processing of asylum applications outside EU territory which the Commission
plans to conduct in 2009, and warns against any temptation to transfer
responsibility for welcoming asylum seekers and processing their requests to
third countries or UNHCR” (§50).

The European Council adopted the Stockholm Programme™ in December
2009, based on a Communication by the Commission of June 2009.

2 See COM(2009) 262 final: http:/eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:
2009: 0262: FIN: EN: PDF.
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The Programme states that the “analysis of the feasibility and legal and
practical implications of joint processing of asylum applications inside and
outside the Union should continue”™. Besides, it says that in the context of
solidarity with third countries, “new forms of responsibility for protection
might be considered. Procedures for protected entry and the issuing of
humanitarian visas should be facilitated, including calling on the aid of
diplomatic representations or any other structure set up within the framework
of a global mobility management strategy’™.

In the Action Plan for the Stockholm Programme presented in April
2010°°, the Commission includes actions to be taken, among which the
adoption of a “Communication on new approaches concerning access to
asylum procedures targeting main transit countries” by 2014.

The European Commissioner for Home Affairs, Cecilia Malmstrom, when
closing the European Conference “Exploring Avenues for Protected Entry in
Europe” held in Brussels on September 19™ 2011, underlined that « people in
need of protection have an absolute right to apply for asylum once they are on
EU territory — it is just that in order to get onto EU territory, many of them
will have to turn to human smugglers, enter the territory illegally or, even if
they are not smuggled in, carriers may be fined for letting them onboard. It is
not logic that, in order to seek protection from harm, somebody would feel
that they need to break the law. The stigmatisation that this creates is unfair.
At the same time EU Member States have to control their external borders and
the people who enter the territory. Facilitating a route of entry for those
seeking protection is therefore an important but difficult task ».

IV. NATIONAL EXPERIENCES MADE IN SOME EUROPEAN
COUNTRIES

This chapter illustrates the synthesis of the desk researches conducted by
partners and experts on formally and informally adopted off-shore protection
mechanisms and Protected Entry Procedures in the countries involved in the
project.

IV.1 Austria

Several times Austria participated “informally” in resettlement programs
addressed to refugees under the Geneva Convention.

24 See COM(2009) 262 final, §5.2.2.

25 COM (2009) 262 final, §5.2.3.

% See COM(2010) 171 final: http://eur-lex.europa.euw/LexUriServ/LexUriServ.do?uri=COM:
2010: 0171: FIN: EN: PDF.
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A special legal Regulation was introduced in Article 9 of Asylum Law
76/1997 aiming at avoiding complex investigations when asylum should be
granted without further procedure, by introducing the presumption that the
person fulfils the condition of a refugee and in the case that Austria has made
a declaration according to the international law.

Between 1973 and 1977 Chilean refugees arrived in Austria, followed by
refugees from Indochina and Kurds from Iraq in 1976 and 1991. Refugees of
Asian origin from Uganda were resettled in Austria in 1972. One of the main
criteria for the selection was the integration perspective of refugees in Austria.
Education and professional skills were taken into consideration. Preference
was given to families. In 1991 the competent Ministry of Interior organised a
mission to Turkey in order to conduct interviews with refugees, to assess their
need of protection and their perspective to integrate into the Austrian society.
201 refugees of Iraqi origin were selected and arrived in Austria: 108 of them
arrived in June 1991 and 93 in October 1991.

Austria also took part in humanitarian evacuation operations. In 1999,
5,123 Albanians from Kosovo were transferred from Macedonia with the
assistance of the International Organisation for Migration (IOM). Mainly
refugees with relatives living in Austria and some in need of medical care
were selected by the Austrian officials.

Austria also experienced some forms of Protected Entry Procedures.
These procedures were introduced by the Asylum Act of 19917 (amended by
1997 Asylum Act®®), providing for the possibility to submit at an Austrian
diplomatic or consular representation a) an asylum application, or b) a

27 Asylgesetz 1991, BGBI. Nr. 8/1992, Art. 12, Abs 2: « Foreigners who are not present within
the territory of the state may submit asylum-applications at Austrian diplomatic authorities
abroad ».

2 Asylgesetz 1997, BGBL. I Nr. 76/1997, Art 16: « Article 16. (1) Asylum applications and
asylum extension applications received by an Austrian diplomatic or consular authority in
whose sphere of administration the applicants are resident shall be additionally valid as
applications for the granting of entry authorization. (2) In cases where such applications are
filed, the diplomatic or consular authority shall ensure that the aliens complete an application
form and questionnaire drawn up in a language understandable to them; the structure and text
of the application form and questionnaire shall be determined by the Federal Minister of the
Interior, in agreement with the Federal Minister for Foreign Affairs and after consultation with
the United Nations High Commissioner for Refugees, in such a way that the completion thereof
serves to establish the material facts of the case. Moreover, the diplomatic or consular authority
shall make a written record of the content of the documents submitted to it. The asylum
application shall be forwarded to the Federal Asylum Agency without delay. (3) The diplomatic
or consular authority shall issue an entry visa to the applicant without further formality if the
Federal Asylum Agency has notified it that asylum is likely to be granted. According to Art 2
Asylum Law 1997 asylum may only be granted to foreigners staying in the territory.
Applications at embassies (Art.16) are to be closed as irrelevant (Art 31), if the granting of
asylum is unlikely ».
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request of extension of international protection to core family members
of recognised refugees. In 2003 with the amendment of the Asylum Law, the
first possibility (a) was cancelled without public notice, formally limiting
Protected Entry Procedures to family reunification cases®.

The PEP was cancelled in 2004 for Convention refugees. The argument for
such an abolition was that this procedure was too burdensome for Austria
considering that other EU-Member States did not offer such a possibility.

Therefore, the procedure continued to apply only to family members of
recognised refugees, and (since 2005) to persons benefiting from subsidiary
protection. Since 2010, instead, core family members of international
protection beneficiaries may apply for an entry visa. Upon arrival they have to
submit an asylum request to the authorities.

The Austrian procedure catered for the Convention refugees only.
Applications could be formally filed at diplomatic representations in both the
country of origin and in a third country. In ?ractice, applications filed in
the country of origin were routinely rejected™.

A written procedure was employed: applicants filled out a questionnaire,
which was forwarded by the Austrian representation to the Federal Asylum
Office in Austria. The Office proceeded to a pre-screening and assessed the
prospect of the applicant of being granted asylum in a territorial procedure. In
the case of a positive decision, the Consulate issued a visa, the applicant
entered Austria legally, and submitted his/her case according to the ordinary
asylum procedure. However, entry visas on mere protection grounds have
been granted in very few cases, since the Austrian procedure mainly served
family reunification purposes’’.

Throughout 1990s, the number of asylum applications to the Austrian
representations was very low, at the most a few hundred yearly, according to
the poor statistical data available for that period. The situation changed
dramatically in 2001 when a total of 5.622 applications to the Austrian
representations were filed, the vast majority of them by Afghani applicants
reporting at the Austrian embassies in Teheran and Islamabad. Claimants in
Teheran had obviously been misled: rumours had spread that Australia
operated a reception programme, and the Austrian representation was
mistaken for that of Australia! In Islamabad, 3.000 questionnaires were
handed out by the Austrian embassy within a ten-day period in October 2001.
The embassy was subsequently closed, making the Austrian Protected Entry
Procedure practically inaccessible to protection seekers in Pakistan, although
the embassy reopened one week later.

2 See Noll, cit., p. 96.
30 Ibid., p. 95.
3 d.
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The Federal Ministry of the Interior declared that it regarded both Pakistan
and Iran as safe countries for Afghans applying for asylum at Austrian
representations. Almost all applications of Afghans were closed as irrelevant
without decision since the Federal Asylum Office (FAO)stated that the grant
of asylum in Austria was likely to be refused, entailing the denial of an entry
visa. By contrast, the percentage of positive decisions for Afghans who filed
their application for asylum in the Austrian territory is comparably high (56%
according to the official statistics of 2001).

Other reasons for the very few positive screening decisions were already
found in a 1995 UNHCR survey, where the following were evidenced: lack of
instructions for applicants by the embassies, no personal hearing, lack of
willingness or ability of embassies to assist the FAO with the assessment of
the facts (e.g. requests for additional information or evidence from the
applicant), no right to have the decision reviewed.

IV.2 Cyprus

Cyprus has a relatively recent asylum tradition, compared to other EU
Member countries’>. It only started implementing the 1951 Geneva
Convention in 2002 in the context of the foreseen accession to the EU.
Refugee law applied only to those protection seekers already present in the
Cypriot territory.

Cyprus has never had a history of diplomatic asylum or any other similar
or close to protected entry procedures nor the possibility of issuing entry visas
on humanitarian grounds.

The only possibility for refugees to reach Cyprus is through unauthorized
entry and generally through the non controlled areas in the North.

The long lasting de facto division of the island has led to a negative,
nationalistic environment with a negative impact on refugees and protection
seekers. In such a negative climate and in the context of the Government
policies to reduce as much as possible the pending asylum applications as
well as measures to reduce the flows of asylum seekers in the country, KISA
considers it is very difficult in Cyprus to bring up any issue of protected entry
procedures, diplomatic asylum or resettlement.

32 Refugee Law was adopted in 2000.
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I1V.3 Denmark

In two instances Denmark has applied ad hoc mechanisms to ensure access
to protection to persons outside the Danish territory. The most recent of these
was the visa scheme for Iraqi interpreters. Although the scheme was limited
to a very narrow category of persons formerly employed by the Danish armed
forces in Iraq, the general structure of the procedural design shows that it is
possible to make use of visa policies as a tool to ensure access to persons in
need of international protection. This model was based on an ad hoc political
decision; the applicants had a close connection to Denmark; applicants were
invited to Denmark on the basis of a pre-screening process by an ad hoc inter-
ministerial delegation assessing connections to Denmark and potential
security risks they might pose if afforded a visa. Upon arrival they were
admitted to the ordinary asylum procedure. The legitimacy of such a
procedure, however, entirely depends on how the pre-screening procedure to
grant visas is organised. Where a national asylum procedure is retained upon
arrival, the grant of a protection visa should be based on a bona fide
assessment of the protection concerns stated by the applicant.

In 1990s in the framework of the Bosnian temporary protection scheme,
the Danish embassy in Zagreb was empowered to issue temporary residence
permits to Bosnian refugees. On December 1% 1992 Denmark passed a special
law on temporary protection in favour of persons fleeing former Yugoslavia
and the growing conflict in Bosnia. The law contained an invitation order
allowing persons in particular distress to be granted access to Denmark in
order to receive medical treatment or other help that could not be provided in
the area where they were staying. The selection of beneficiaries was drawn in
cooperation with UNHCR. Similarly, asylum seekers from former Yugoslavia
who had already reached Denmark were granted a temporary residence
permit. Even though this scheme was an ad hoc response to a specific refugee
situation and allowed only a temporary protection short of the rights granted
to persons receiving full refugee or de facto status under the ordinary asylum
procedure, this special procedure whereby residence permits were issued on
UNHCR protection assessment, serves as an example of the role the Refugee
Agency might play in designing extraterritorial asylum mechanisms.

Moreover Denmark did operate a formal embassy procedure based on
national legislation, and with a general scope, open to all asylum seekers
able to launch an application with a Danish representation in a third
country. This procedure was introduced in the Danish Aliens Act of 1983
and abandoned again in 2002.

33 Aliens Act, 226/83, 8 June 1983.
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Although in its design it is limited to persons able to show a special
connection to Denmark, the Danish embassy procedure demonstrates that it
is possible to design an extraterritorial procedure that under many aspects
closely resembles the ordinary asylum procedure with regard to the case
handling; possibilities for appeal, etc. As originally introduced the Danish
embassy procedure left asylum processing as much as possible to the
ordinary asylum authorities, reducing the role of embassy staff to providing
administrative support, practical guidance to applicants and conducting
follow-up interviews upon request.

The former Section 7.4 of the Danish Aliens Act allowed asylum
applications to be submitted at Danish embassies and consular
representations. Applications could be submitted by any asylum seeker
outside his or her country of origin and physically able to access a Danish
embassy or consulate.

Under the Danish model there is no requirement that embassy staff
conduct a formal asylum interview, the majority of cases being decided
indeed solely on the basis of a written file. In practice, a more informal
interview was often conducted upon return of the registration form in order to
verify that the application form had been filled out correctly. Furthermore, the
Danish Immigration Service could request that an interview with a particular
applicant could be conducted at a later stage.

Following the 1992 amendments to Section 46.b.2 embassy staff
became responsible for taking the initial decision on whether to forward
asylum applications to the Danish Immigration Service, on the sole basis
of the applicant’s close connection to Denmark.

Provided that the connection to Denmark was deemed sufficient, the case
was then assessed on the basis of protection needs. On par with territorial
asylum applications, applicants could be afforded protection either as
Convention refugees (Section 7.1, corresponding to the criteria set out in Art.
1 of the 1951 Refugee Convention) or as ”de facto” refugees (Section 7.2
covering related cases of persecution e.g. conscientious objectors and gender-
related persecution). As a starting point the Immigration Service only
considered fear of persecution in the country of origin. Only in exceptional
situations did the situation in the third country where the asylum application
had been submitted impact on decisions.

The embassy asylum procedure inevitably provided lower legal guarantees
compared to the territorial procedure. In principle asylum applicants under
Section 7.4 were entitled to legal counselling by the Danish Refugee Council
on the same conditions as territorially arriving asylum seekers. In practice the
Danish Refugee Council were rarely able to provide legal counselling due to
physical distance. In some cases however, the Danish Refugee Council was
able to provide assistance to relatives in Denmark.
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No formal possibility to appeal negative decisions by the representation
was afforded. Negative decisions at the initial stage were however motivated
in writing, meaning that applicants could approach the representation again
making a renewed case for his/her connection to Denmark. Applicants could
further contact the Ministry of Foreign Affairs in Copenhagen, which would
then re-consider the case.

Negative decisions made by the Immigration Service could be appealed to
the Refugee Appeals Board (the ordinary second instance). In case of a
positive decision the Danish authorities instructed the relevant
representation to issue a visa. If the applicant had no passport, the
representation usually helped issuing a laissez-passer valid for six months.
The practicalities of the travel to Denmark were organised by the Danish
Refugee Council in cooperation with the International Organization for
Migration and all related costs were borne by the Danish State.

Pending a final decision applicants received no other support of protection
from the Danish representations. No procedure for immediately evacuating
applicants to Denmark in case of humanitarian emergencies existed. Yet,
consular staff always had the possibility to refer asylum applicants for
registration to the local UNCHR office. Where UNCHR found a case
particularly urgent, it was possible to make a request to Denmark for “urgent
resettlement”, a special category under the general resettlement scheme for
which cases were considered within a matter of days.

No detailed statistics exist as to how many applicants have applied for
asylum at Danish consulates and embassies. In the last five years of
operation, an average of 1,202 cases a year was forwarded to the Danish
Immigration Service for consideration at the first instance. In the period
1997-2001 a total of 311 cases were granted protection in Denmark on the
basis of Section 7.4 at either the first or the second instance.

IV.4 Greece

The Greek legislation has never provided any protected entry procedures.

However, 45 Vietnamese people, who had been saved by Greek boats in
the sea, had been accepted for admission in Greece.

At the International Conference, which took place in Geneva on July 21
1979, Greece committed itself to the acceptance of the permanent
establishment of 150 Vietnamese refugees. This commitment was
implemented in the following years, in close cooperation between the Greek
Government and UNCHR in Greece.

According to 1978 UNHCR Annual Report for Greece, the fact that the
permanent establishment of Vietnamese refugees was authorized by the Greek
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authorities indicated a shift from its traditional condition of a transit country
to a host country for refugees. As from the end of 1990s Greece, in line with
its international obligations, accepted the permanent establishment of a
number of refugees™.

IV.5 Italy

The Italian asylum legislation does not foresee the possibility to lodge an
asylum claim from abroad.

However, Italy in several occasions has adopted mechanisms to allow
entry and access to asylum to protection seekers on the basis of political
decisions, while still maintaining the geographical reservation, eliminated in
1990.

This was the case of:

- 609 persons from Chile who, after the Pinochet coup in September
1973 did seek asylum at the Italian Embassy in Santiago;

- about 900 of the 3,336 Indochinese people, rescued at sea in 1979 by the
Italian Navy in the Sea of China;

- groups of Afghans (1982), Chaldean Iraqis (1987-1988) and Kurdish
Iraqis (1988).

In May 1990 hundreds of Albanians occupied some Embassies in Tirana.
Italy, France and Germany decided to automatically recognise the refugee
status to those who occupied their Embassies.

On July 13th 1990, 3,800 Albanians were transferred to the Brindisi
Harbour, 804 out of which remained in Italy and were recognised refugee
status without following the ordinary asylum procedure.

In May 1992 the Italian government adopted a Decree which represented
the main legal instrument for protection for Yugoslavs fleeing the war.

In 1994 a Decree® was adopted, (excluding Macedonians and Slovenians
from its application), establishing a specific mechanism to allow entry to
those displaced persons who were holding the “protection letter” issued by
any UNHCR office in Yugoslavia. This mechanism was scarcely applied due
to bureaucratic difficulties. It should be pointed out that although the entry of
displaced persons with the “protection letter” was facilitated, they had,
however, to find their way to reach Italy.

In May 1999, following the appeal of UNHCR, 5,000 Kosovars were
transferred from Macedonia to Comiso (Sicily) through a humanitarian

** Maria Stavropoulou: “Refugees in Greece thirty years ago”, in UNCHR Greece Annual
Yearbook of Refugees and Aliens” 2006, p.421
3 Decree n. 350 converted later in Law 390/1992.
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evacuation operation carried out by the Italian Air Force. For the first time
Temporary protection measures®® were applied to these persons. The law
foresees that a Prime Minister Decree may provide a temporary protection
measure in case of “relevant humanitarian demands, conflicts, natural
disasters or other events of great seriousness in non-EU countries”. The
purpose of this decree is to maintain the integrity of the asylum system while -
at the same time - coping with the arrival of large numbers of asylum seekers.

Three “informal” resettlement operations from Libya took place between
2007 and the beginning of 2010. 150 Eritrean refugees recognised under the
UNHCR mandate, after having been selected by UNHCR personnel were
transferred to Italy where they were admitted to the ordinary asylum
procedure. The Italian Embassy issued a Visa with Limited Territorial
Validity for tourism /courtesy reasons given that the Italian law does not
contemplate the possibility to issue a visa for asylum purposes.

Another resettlement operation concerned 160 Palestinian refugees
recognised under the UNHCR mandate living in very harsh conditions in the
Al Tanf camp situated at the Syrian-Iraqi border. At the end of 2009 these
refugees were transferred to Italy where they were admitted to the ordinary
asylum procedure. Also in that occasion the Italian Embassy issued a Visa
with Limited Territorial Validity for tourism /courtesy reasons.

In March 2011, two humanitarian evacuation operations from Libya
took place in order to urgently ensure safety to 108 persons from Eritrea and
Ethiopia who were transferred from Tripoli to Italy. Differently from the
previous “informal” resettlement operations, these humanitarian evacuations
took place without the involvement of UNHCR and not all persons had been
recognised under the UNHCR mandate in Libya. Following the appeal made
by the Bishop of Tripoli, Habeshia Association and CIR, a political agreement
was reached between the Ministry of Interior and the Ministry of Foreign
Affairs to urgently evacuate these persons through an operation conducted by
the Italian Air Force. No visa was issued to these protection seekers who upon
arrival were admitted to the ordinary asylum procedure.

In 1994 and in 2004 CIR elaborated two proposals for a comprehensive
legislation on asylum, including Protected Entry Procedures and Resettlement
programmes. In 2007, some members of the two wings of the Parliament,
from different political alignments, endorsed the last CIR proposal which,
however, reached a deadlock due to an early end of the previous parliament.

Under the present parliament, the bill has been lodged again but at the
moment it is not on the agenda for parliamentary debate.

% Decree d.p.c.m. 12 May 1999 issued “on the basis of Article n. 20 of the Immigration Law
286/98.

_ 45 -



IV.6 Malta

The Maltese legislative framework does not provide for any clear and specific
entry mechanisms for persons seeking protection.

No protection visas are considered and Malta does not enforce any form of
PEPs.

While a number of humanitarian evacuations were carried out in the
context of the conflict in Libya, these were not linked to asylum requests but
rather to migrant workers in Libya fleeing the conflict and using Malta as a
stepping stone towards their own countries of origin.

In the course of 2011, Malta issued a number of Visas with Limited
Territorial Validity on humanitarian grounds.”” This kind of visa was issued
to allow entry to individuals who required evacuation from Libya because of
the armed conflict. It would appear, therefore, that it is not specifically a
method which has, at least until today, been used as a means of entry for the
purposes of filing an asylum application. Although it does not appear to be
anything which excludes it from being used as such, there is, similarly,
nothing indicating that there is the intention to use it in this way, or if at all, in
circumstances which are not very exceptional.

IV.7 The Netherlands

The Netherlands is the only partner country which provides diplomatic
asylum by law. Diplomatic asylum can be granted in exceptional cases such
as an acute emergency. The Minister of Foreign Affairs has the competence to
decide whether a foreigner is in acute need. The provision of diplomatic
asylum is laid down in Staatscourant, TBV 2003/33 C5/25 (TK) (12 January
2003, 19,637, nr. 719). In comparison to the MVV (machtiging tot voorlopig
verblijf) procedure, the Minister of Immigration and Asylum (formerly it was
the State Secretary of Justice) is personally involved in the decision making
process with regard to diplomatic asylum. Another major difference is that
protection originated from diplomatic asylum can include temporary reception
at the embassy in the country of origin or a third country, whereas a MVV
applicant is not offered any form of shelter. Diplomatic asylum is most
probably being granted in favour of “high profile” cases. This was not
necessarily the case for MVV applications with asylum purposes.

In other cases, people were granted entry permits for the Netherlands
instead of diplomatic asylum. This happened in particular in relation to

37 Other reasons are also contemplated and can be found in Article 25 of Regulation (EC) NO
810/2009 of the AP and of the Council of 13 July 2009.
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Indonesians in communist regimes. Under the government of Soekarno,
persons with Indonesian nationality could travel to other communist countries
but after the fall of the Soekarno government the various communist countries
wanted the Indonesians to leave. The Indonesians were scared to return to
their country as the government was not on their side anymore. They feared
persecution. These persons went to the Dutch embassies in e.g. China and
requested protection. The Dutch authorities would grant them a visa, instead
of diplomatic asylum which could cost diplomatic problems. In this way, the
Indonesians could travel legally to the Netherlands where they were granted
asylum. Afterwards, they merely received a type of protection status,
somewhat different from refugee status®®. However, these people did not
travel with a MV'V, but with a tourist visa. In that way, it was even less visible
for China why these people left the country and went to the Netherlands.
Moreover, most Indonesians who could use this possibility, had personal ties
and links in the Netherlands™.

The only Protected Entry Procedures the Netherlands have known was
the possibility to approach diplomatic representations abroad and apply for a
provisional sojourn (MVV) with asylum purposes. This PEP has existed
from at least 1990 until August 2003.

The relevant provisions regarding the granting of an MVV for asylum
purposes are to be found in the Aliens Regulations of 2000
(“Vreemdelingencirculaire”)” . The Dutch Protected Entry Procedure was
formally a procedure conducted by the Ministry of Foreign Affairs and
not by the asylum authorities. As such, it was regulated by the provisions of
the General Administrative Law Act (“Algemene wet bestuursrecht”). The
Dutch Aliens Act, which applies to all asylum claims submitted inside the
Netherlands, does not apply to applications for MVV lodged abroad®'.

In order to lodge an application for a MVV for asylum purposes,
applicants were obliged to physically present themselves at the diplomatic
post™; nevertheless, other stakeholders stated that a MVV application could
also be submitted by the legal counsellor of the applicant or a family member
who had resided for a longer period in the Netherlands. The diplomatic staff
would thereafter conduct an interview with the applicant. The interview had to

38 This status is granted when a person made it plausible that he has grounded reasons that he
fears the risk of being subjected to death penalty or execution, inhuman or degrading treatment
or punishment, severe and individual life threat or life threat as a result of random violence in
the framework of an international or interior conflict.

%% Interview H. Nawijn, former Minister of Aliens Affairs and Integration (2002-2003), LPF, 3
November 2010.

% part C, Chapter 5, Paragraph 25 (henceforth Chapter C5/25).

* Ibid., p. 118.

*2 Noll, Fagerlund & Liebaut, 2002, p.199.
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be conducted in Dutch, but the Dutch embassy or consulate was not obliged to
pay for an interpreter.

Applications for MVV for asylum purposes and any additional
documentation were forwarded by the representations abroad to the Ministry
of Foreign Affairs in the Netherlands and were further examined by the
Immigration and Naturalisation Service (“Immigratie- en Naturalisatiedienst”
— IND, under the Ministry of Justice). If the assessment of the request by the
IND showed that the applicant was eligible to be granted asylum, he/she was
entitled to be admitted to the Netherlands. Once in the country, the
applicant still had to lodge a formal asylum claim. However, this was a
mere formality and, in practice, refugee status was granted very rapidly
without further investigation, unless the applicant had withheld relevant
information which could have led to a negative decision in the first place.

Interviews with stakeholders conducted in the course of this research
outlined that none of the respondents was able to explain what the exact
course of the procedure was with regard to the MVV applications with
asylum purposes. Former Minister of Aliens Affairs and Integration, Mr
Nawijn, even believes that there was not a real official asylum procedure at
diplomatic posts, especially compared to the procedure applied on the
territory of the Netherlands. In his opinion, it was the personnel at diplomatic
posts who determined whether an applicant was in acute need or not.*’
Authors Kuijer & Steenbergen (1999) also stated that there were no general
instructions for embassies and consulates on how to deal with such
applications™. An anonymous senior policy officer of the IND confirms this
statement, and he is not familiar with the procedure followed in practice
either®. On the other hand, the former Minister of Aliens Affairs believes that
the Ministry of Foreign Affairs laid down his policy in a circular explaining to
the personnel at diplomatic posts how to act in case a person would apply for
asylum or a MVV with asylum purposes*®. The only information about the
assessment of the procedure entails a short description in the Dutch official
journal of the government”’.

“ Interview H. Nawijn, former Minister of Aliens Affairs and Integration (2002-2003), LPF, 3
November 2010.

* Kuijer & Steenbergen, 1999, p. 190.

* Interview anonymous, senior policy officer, Immigration and Naturalisation Service (IND),
Rijswijk, 7 December 2010.

 Interview H. Nawijn, former Minister of Aliens Affairs and Integration (2002-2003), LPF, 3
November 2010.

4" The Staatscourant is an official journal where in some (changes in) Acts, ministerial and
kingdom decisions are published. Staatscourant of 9 September 2003, nr. 173/p.17, E-mail
contact J. van der Zeeuw, head of department Asylum, Resettlement and Return at the Ministry
of Foreign Affairs, September/October 2010.
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The number of MVV “asylum” applications appears to be very low,
although no statistical data could confirm this. Information on this procedure
was scarcely made available to the public (mainly to prevent embassies from
being overloaded with requests for MVV for asylum purposes, which would
disrupt their other activities) and, due to political, practical and logistical
difficulties, the possibility to apply for a MVV with asylum purposes was
abolished by law in 2003. Since then, asylum seekers can only request
protection outside the Dutch territory through either either resettlement or
diplomatic asylum.

In the Netherlands resettlement is currently laid down in the Aliens
Circular. Part A of this Circular, Article 6.2.112 contains a provision which
gives invited refugees the possibility to be recognised as such and to be
brought to the Netherlands on request of UNHCR . Part. C, Article 2.1.4. of
this Circular states that the Netherlands, to support UNHCR, resettle a yearly
quota of 500 refugees.

Another form of pre-entry protection mechanism that could be applied by
the Dutch authorities, is temporary protection. This possibility is stated in
the Aliens Act (art. 43a) and its application is mentioned in the Aliens
Circular (c) 20 (1). It originates from the Council Directive 2001/55/EC*. The
EU Council can decide that a group of persons should be offered temporary
protection in the event of a mass influx of displaced people. The duration of
temporary protection shall be one year. Until today, the option of temporary
protection has not been used.

Another complementary form of access to the territory of a State™ is that
provided by Article 7.1.5 of the Dutch Aliens Circular (A): transporters
have the possibility to contact the Immigration and Naturalisation Service
(IND) for permission to transport undocumented persons without no
sanctions, when the alien states that his life is in immediate danger. This
means that transporters in the country of origin or third countries could
request the Dutch authorities to take an asylum seeker to the Netherlands if
they believe he is in acute danger. In this case, the transporter will not receive
any sanctions™’. However, until present this provision has never been applied.

* Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary
protection in the event of a mass influx of displaced persons and on measures promoting a
balance of efforts between Member States in receiving such persons and bearing the
consequences thereof.

* Interview (questionnaire via email) S. Kok, former senior policy officer/strategic analyst
VWN, 7 October 2010.

> Interview (questionnaire via email) S. Kok, former senior policy officer/strategic analyst
VWN, 7 October 2010 and Vc (A) article 7.1.5, vreemdelingen met een vluchtrelaas.
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IV.8 Spain

The Spanish Protected Entry Procedure was first established in 1984 with the
adoption of the Law 5/1984 Regulating Refugee Status and the Right to
Asylum. It has not been changed substantially since then until the adoption of
the Asylum Law No. 12/2009 of the 30" October 2009°".

An essential feature of the Spanish Protected Entry Procedure system is
that it was fully integrated into the ordinary asylum system, in addition to
the border procedure and to the in-country procedure. As a result, asylum
claims lodged abroad were, as any other applications for asylum, processed by
the asylum determination body, the OAR (Oficina de Asilo y Refugio, as a
department of the “Ministerio de Justicia y Interior”). In this process,
representations abroad had a very limited, if any, power of discretion,
and the visa was issued after a decision on the asylum application had been
taken. As the authorities considered that the obligation of Spain to grant
protection did not include persons still in their own countries, applications
for asylum were only accepted in third countries. It was not foreseen that
applicants could be protected at representations abroad while their
applications were under examination. However, the urgent transfer of the
applicant to Spain could be authorised before a substantial decision had been
taken, if his/her life and security were considered in danger. The applications
lodged abroad were examined without any requirement of having family or
cultural links to Spain. However, only applicants whose claims did fall
under the criteria of the Geneva Convention could be granted protection,
since the provisions for subsidiary protection laid down in the internal asylum
legislation could be applied only to asylum seekers already present on the
Spanish territory.

A person approaching the embassy with a request for protection has to be
provided with information on asylum translated into a language he/she
understands, as well as an asylum application form, which is identical to the
one given to asylum seekers applying within Spain.

Spanish diplomatic and consular representations have no authority to
decide on asylum applications which have to be forwarded to the Ministry of
Foreign Affairs in Madrid. The Ministry has no other role than verifying that
the files are complete before sending them to the OAR.

Once the instruction of the case is completed, the OAR forwards the file,
together with an opinion on the case, to the Inter-ministerial Eligibility

U Art. 4.4, Law 9/1994, of the 19" May 1994, modifying the law 5/1984, of 26™ March 1984,
Regulating the right of asylum and of the condition of refugees, and art. 4.1 Rules on the
enforcement of the law 9/1994, of 19th May (modified by the Royal Decree 864/2001, of 20"
July 2001; by the Royal Decree 865/2001, of 20" July 2001; by the Royal Decree 1325/2003,
of 24™ of October 2003 and by the Royal Decree 2393/2004,0f 30™ December 2004).
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Commission on Asylum and Refuge (CIAR). The CIAR has the task of
drawing up a proposal for the first instance decision, which is then submitted
to the Minister of Interior for a formal ruling.

If the decision taken by the CIAR — formally by the Minister of
Interior — is positive, the embassy receives instructions to issue the
applicant a visa as refugee. Negative decisions on asylum applications
lodged abroad may be appealed under the same procedure as in-country
claims.

Persons applying for asylum at Spanish representations abroad are
generally not allowed to travel to Spain before they are granted asylum.
Exceptions may be made if the applicant is in a immediate risk situation,
requiring an urgent transfer to Spain.

According to the 2009 asylum law, the ordinary procedure deals only with
applications filed within the Spanish territory and applications filed at border
outposts™*, and the lodge of asylum requests from abroad is ruled as an
exceptional case. If the applicant is not a national of the country where the
diplomatic representation is located and his/her physical integrity is actually
endangered, Ambassadors have the discretional power to authorise his/her
transfer to Spain in order to file the application within the Spanish territory.
Thus, the request at the diplomatic facility abroad can no longer be regarded
as an asylum application but as an exceptional entry permit. The formal
application shall be filed later, once the asylum seeker enters the Spanish
territory™. The regulatory decree, that is still to be adopted, will rule the
conditions of access to Embassies and Consulates, as well as the procedure to
evaluate the grounds for the transfer.

The number of asylum seekers through diplomatic channels amounted to
22.49% out of the total requests in 2007 (total 7,664 applications). In 2008,
the figure decreased down to 7.73% out of the total applications. In 2009 only
83 people sought asylum at embassies, less than 7%.

There have been ongoing discussions regarding the establishment of a
resettlement program by the Spanish authorities, but so far this has not
materialised. However, the Spanish Protected Entry Procedure can be seen, in
some respects, as allowing for “individual resettlement” in Spain, since many
cases are, in practice, channelled through UNHCR (not necessarily
concerning refugees recognised under the UNHCR mandate). According to
Article 4.2 of Royal Decree 203/1995, Spain indeed has the possibility, under
the request of UNHCR, to urgently admit a mandate refugee, who is in a high-
risk situation in a third country. UNHCR plays indeed an important role in

32 Art. 20, Law 12/2009, of 30th October 2009, Regulating the right of Asylum and subsidiary
protection.
> Art. 38, Law 12/2009.
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cases where urgent transfers are needed. The Protected Entry Procedure
allows also for a — very limited — number of cases to be processed in Spain>
where UNHCR is not involved

In the past, Spain provided “protection by quotas” in order to offer a
response to specific calls made by the UN High Commissioner in cases of
extreme emergency. On this basis, 500 Cuban refugees arrived in Spain in the
late 1980s, as well as around 1,000 Bosnians fleeing from the Balkan War in
the 1990s.

I1V.9 Switzerland

Switzerland has not formally adopted resettlement by law.

However, there have been provisions in the asylum legislation that enable
granting asylum to groups of refugees upon a decision of the Federal Council
(Swiss government). Already the 1979 Asylum Act included, at Article 22,
the “admission of refugee groups”. The Federal Council was supposed to
decide upon the admission of “larger groups of refugees as well as groups of
elderly, sick or handicapped refugees that had obtained refugee status in a
third country”. With “larger group” it is meant more than 100 persons.
Smaller groups below this size could be admitted following a decision of the
asylum authority.

The actual provisions are the Articles 56 and 57 of the 1998 Asylum law
that read as follows:

“Asylum for groups”

Art. 56 Decision

1 A Federal Council decision is required for asylum to be granted to large groups
of refugees. The Department shall decide in the case of smaller groups of refugees.

2 The Federal Office shall determine who belongs to such a group.

Art. 57 Allocation and initial integration

1 For the allocation of the refugees to the cantons, Article 27 applies.

2 The Confederation may in the interests of initial integration temporarily allocate
groups of refugees to accommodation and, in particular house them in an initial

- integration centre.

These legal provisions have been used in the past to allow the relocation of
refugee groups.

3% See Noll, cit., p. 147.
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When the Swiss authorities have applied them they have always relied on
UNHCR support when refugees were transferred to Switzerland. The
terminology used is “quota refugees”. The idea is to obtain refugee status and
asylum in Switzerland as member of a group of individuals for whom a
“quota of admission” has been decided without following the procedure.
According to a judgement of 1999, only the (then) Federal Office for
Refugees (FOR) was supposed to admit an individual into the refugee quota
which resulted in a direct granting of asylum without the necessity of an
individual proceeding. Usually the selection was based on a list of refugees
already screened and approved by UNHCR.

In Switzerland all actions under Article 56 of the Asylum Act are
considered as a form of resettlement, even if, in more technical terms, they
might rather be ad hoc humanitarian evacuations. Between 1950 and 1995
Switzerland participated in UNHCR-led resettlement and evacuation
programmes and accepted refugees from Hungary, Tibet, Indochina, Chile,
Uganda or former Yugoslavia. Particularly in 1993 and 1994 refugees from
Ethiopia, Sudan, Tunisia, Somalia, Iraq and Iran were among the
beneficiaries. Larger humanitarian evacuations took place during the war in
Bosnia and Herzegovina. Switzerland admitted larger groups of up to 2500
individuals per year in order to evacuate refugees from camps in Bosnia and
Croatia.

This activity stopped due to the mass influx of refugees in the course of the
civil wars in the Balkans. As for 1995 the policy became more and more
restrictive and larger actions under Article 56 of the Asylum Act were
officially suspended in 1998, meaning that the possibility of granting of
asylum to a larger group was not applied in practice. The suspension was
confirmed in 2004, due to financial reasons. Consequently, since then,
Switzerland has not participated formally in UNHCR resettlement and
evacuation programmes.

Even after interrupting the policy of “quota refugees”, the Swiss authorities
have sporadically admitted small groups of refugees. Since 2005 UNHCR
addressed the Swiss authorities to grant protection for certain individuals. In
2009, the then Minister of Justice decided to grant asylum to a group of 30
refugees from different countries. The process was very confidential and not
publicly discussed. UNHCR dealt with it in a diplomatic manner. In some
exceptional cases the practice became public, for example the resettlement of ten
refugees from Uzbekistan (Andijan-massacre) to Switzerland in 2005. There is no
information on the nationality of the refugees but according to UNHCR it is «in
line with the EU-resettlement policy».

For the time being, Switzerland is not issuing Visa with Limited Territorial
Validity for protection reasons. Such applications are still processed in the
Swiss out-of-country asylum procedure.
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Currently only the Swiss legislation foresees a Protected Entry
Procedure.

The Swiss asylum law™ provides a formal Protected Entry Procedure
(PEP). This procedure of asylum application from abroad has been included
into the Swiss asylum law in 1979. Even if the asylum law has been revised
on several occasions since then, the so called “Embassy Procedure” has been
maintained through the years as a complementary option and the procedure to
apply for asylum from abroad has not been changed so far. However, in 2009,
a revision proposal for the Asylum Act presented by the Federal Council
proposed the abolishment of the Swiss PEP. The Parliament is currently
discussing this option.

An Asylum application can be filed at any Swiss diplomatic representation
abroad, either in the country of origin or a third country (Art. 20 Swiss
Asylum Act).

Consular officials of the Swiss diplomatic representation are supposed to
conduct an interview ® with the asylum seeker, assisted by an interpreter if
necessary, and to draft a written record on the hearing (Art. 10 Para. 1
Regulation No. 1 on Asylum Procedure). Furthermore, the representation
takes the fingerprints of the applicant and sends them to the Federal Office for
Migration (FOM). The Swiss representation abroad shall transmit the records
of the interview, the written asylum application, any other useful
documentation, as well as a complementary report with the opinion of the
representation on the asylum claim to the FOM in Berne.

> The Swiss PEP is a formalized procedure laid down in Articles 19 para. 1 and 20 of the
Swiss Asylum Act of 1998 (2011). Complementary provisions are included in the Regulation
No. 1 on Asylum Procedures of 11 August 1999, (Asylverordung 1 zum Verfahren (AsylV 1),
Ordonnance 1 sur I’asile relative a la procédure ( OA 1), as well as in Instruction No. III issued
by the Federal Office for Migration on Asylum of 1 January 2008, status of 12 December 2008
(III. Asylbereich Weisung, III. Domaine de I’ Asile.

>% In exceptional cases, it may be decided to skip the personal interview. This decision has to be
notified to the Federal Office for Migration and an explanation why the interview did not take
place has to be given [See published (leading) Judgment of the Federal Administrative Tribunal
FAT, BVGE 2007/30, see also BVGE 28 May 2008 (E-6678/2007),
http://links.weblaw.ch/BVGer-E-6148/2006]. According to the Federal Administrative Tribunal
(Second Instance), the interview is the rule and might be skipped only because of
organizational reasons; lack of capacity of the embassy, special circumstances in the country or
for personal reasons put forward by the asylum seeker [Decision of the FAT, FN 6, sections
5.2-5.3 of the judgment]. If it is not possible to conduct the interview for the reasons given
above, the asylum seeker will be informed on his/her duty to cooperate and asked to answer to
individualized questions on the claim in writing. Likewise, an asylum seeker will be asked to
submit the claim in writing if s/he cannot reach the embassy.
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In practice, many embassies ask the applicants to complete a questionnaire
in writing instead of conducting an interview”'.

The entry will be authorized if the asylum seeker cannot reasonably be
expected to remain in his/her country of residence or host country or to
travel to another country. The travel authorization is given if the FOM
consents to clarify the merits and facts of the case. Even if it is obvious that
the person is very likely to qualify for refugee status, the decision is taken
only with regard to the entry permission. However, a visa will be issued
«with regard to the granting of refugee status». According to the Swiss
practice, Switzerland can only grant refugee status to persons already present
on the Swiss soil’. In an emergency situation if there is a current and
acute danger for life, limb and freedom of a person, the Swiss
representation is authorized to decide by itself on granting a/n
travel/entry-permit™ .

The Swiss practice on granting entry permits is restrictive®’. Following a
leading case of the former Asylum Appeals Commission several conditions
have to be fulfilled:

e only the person fearing persecution under 1951 Geneva Convention will
qualify for an entry visa for the asylum procedure.

e additionally, « all relevant circumstances are leading to the conclusion
that it has to be Switzerland that should grant protection ». This definition is
considering the following facts:

o  a close relation to Switzerland, manifested through previous legal
residence, strong family-ties or close relatives present in Switzerland. In
practice, family links are considered if the family-nucleus is concerned
(spouses, minor children, parents);

o the applicant has no possibility to obtain protection by another State.
It has to be factually impossible and also objectively not reasonable for the
applicant to seek protection elsewhere®.

37 According to FAT, BGVE 2007/30, this practice is approved in case that the consular staff at
the embassy cannot interview the asylum seckers due to lack of staff capacity. In practice,
many applicants would need assistance for answering the questions. There is no scheme for
assistance at the embassies. If asylum seekers have relatives already in Switzerland those might
contact a legal aid office in Switzerland and their staff might assist in filing the request. As the
resources of the legal aid offices are scarce and in principle concentrate on asylum seekers
already in Switzerland, there is no guarantee that the claim will be duly filed.

% Published judgment oft he former Asylum Appeals Commission (merged in 2007 into the
Federal Administrative Tribunal, FAT), EMARK 1997/15.

%9 Art. 20 Abs. 3 Swiss Asylum Act.

% EMARK 1997/15; also FAT, judgment of 30 May 2008 (E-2745/2008).

®! published judgment of the former Asylum Appeals Commission (merged in 2007 into the
Federal Administrative Tribunal, FAT), EMARK 2004/20.

-55-



RELEVANT JURISPRUDENCE: in two very recent judgments® the Federal
Administrative Tribunal (FAT) has ruled that if a person has a well founded
fear of acute persecution, s/he cannot be addressed to seek protection
elsewhere if s/he has already contacted the Swiss representation — even if
hypothetically s/he might go to another country. In one case, the court decided
that a Turkish journalist was allowed to travel to Switzerland. Although she
did not have family links to Switzerland, the court decided that she had to
leave the country immediately since she was under a pending political court
trial. The Federal Office for Migration had suggested her to flee to Croatia,
but the Court stated that she had no links to Croatia and it was therefore not
reasonable for her to seek protection there. These fairly recent judgments
illustrate that the close-link is not a conditio sine qua non for granting an
entry-permit. As the Court stated rightly, such narrow application practice
could in fact deny the possibility to file an application at a Swiss
representation to all cases who do not have a link to Switzerland, reducing the
scope of application only to cases of family reunion®. This however was not
the intention of the law. In practice an entry permit will not be issued if a
person is already in a third country and the Federal Office for Migration
considers this place sufficiently safe to protect the applicant. This is often the
case if a person has already been granted some kind of protection by UNHCR
or has been already qualified as refugee by UNHCR or another local authority
of the third country. Such claims will most likely be rejected — except if the
applicant has strong family ties in Switzerland.

RIGHT TO APPEAL: In case the application is rejected, the denial of the entry
permit implies a concurrent rejection of the asylum application. According to
Article 10 of the Regulation No. 1 on Asylum Procedure, the applicant should
be heard on the content of this decision. S/he should be invited to another
interview with the consular staff, explaining the decision and the reasons for
the rejection. This practice is based on the constitutional principle of the right
to a hearing®.

An appeal (in German, Italian or French, Article 16 Asylum Law®’) may
be lodged against such a refusal. The appeal shall be submitted to the Federal
Administrative Tribunal within 30 days after the applicant was notified the
rejection of the application, and the Swiss Appeal Commission will decide.

2 FAT, judgment of 17 December 2010, D-7961/2010 and judgment of 13 December 2010, D-
7961/2010, section 5.3-6.

% See also EMARK 2005 Nr. 19; Judgment D-8253/2010, p. 9.

% FAT, judgment of 24 May 2007 (E 4775/2006) Section 6.2.

% According to the experience of OSAR, it is vey difficult to write an appeal without the help
of a lawyer in one of the three languages. OSAR estimates that most appeals are handed in with
the help from relatives in Switzerland and legal aid lawyers contacted by them. There is
however no data available on this.
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In case of a positive outcome of the procedure, the entry permit will be
issued by the FOM. If the applicant has no travel document the FOM will
issue a «laissez-passer».

Normally asylum seekers have to pay for their travel expenses. However,
if they lack the necessary funds — especially in cases of family reunification to
persons with refugee status in Switzerland — the FOM will cover the expenses
upon request. In practice, though, if the person has strong family links to
Switzerland, the FOM will not consider such person impecunious®.

ACTORS INVOLVED:

e Swiss diplomatic representations abroad: receive asylum seekers,
interview them, reporting to the Federal Office for Migration. If the case is
accepted, diplomatic staff issues an entry visa to the asylum seeker;

e Federal Office for Migration: receives the report and the protocol of the
embassy staff, decides on the request;

o [OM: facilitates travel to Switzerland if the entry is permitted;

e Legal Aid Offices in Switzerland: assist in filing the request, appeal
against a refusal, mostly upon request by relatives already residing in
Switzerland.

Tab. 3 — Applications filed from abroad, entry permission granted and
cases pending. Statistical data 2000-2011

Year Applications filed Entry-permissions Cases pending at
from abroad granted the end of the year

2000 665 No data No data

2007 2,631 218 No data

2008 2,676 136 1,832

2009 3,820 233 2,275

2010 3,963 185 6,235

2011 6,312 653 6,496

Source: Federal Office for Migration®’

ONGOING DEBATE ON REFORM PROPOSALS OF ASYLUM LEGISLATION: the
Swiss government has proposed a package of reform proposals to amend the
asylum and aliens legislation. The main amendments concern the abolition of
the current PEP and the introduction of a new visa for humanitarian purposes.
According to the Government, in particular to the Federal Office for
Migration and the Foreign Department, the fact that Switzerland is the only

% Instruction No. III issued by the Federal Office for Migration on Asylum of 1 January 2008,
status of 12 December 2008, no. 1.1.2.6.
http://www.bfm.admin.ch/content/dam/data/migration/statistik/asylstatistik/jahr/201 1 /stat-
jahr-2011-kommentar-d.pdf.
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European country providing a pre-entry asylum procedure causes an
enormous caseload that has a negative impact on the productivity of the
Office and binds too many resources. As a result the authorities are not able to
deal with such a high number of applications with the consequence that the
persons in real need of protection cannot be treated adequately.

Being Switzerland one of the most important destination countries for
asylum seekers spontaneously arriving in Europe, the Federal Council
proposes to abolish the current out-of-country asylum procedure which
obliges the authorities to examine all claims even the ones that will not be
successful at first sight, and binds resources of the Federal Office for
Migration. The Federal Council proposes to introduce the facilitated granting
of a humanitarian visa according to Art. 2 para. 4 of the Directive on Entry
and Visa, Verordnung tiber die Einreise und die Visumerteilung, VEV, SR
142,204% for those persons under direct and serious threat of persecution. In
fact this proposal would mean to replace the formal PEP with a visa procedure
issuing a Visa with Limited Territorial Validity for humanitarian reasons.
The new system will not automatically lead to a full-fledged asylum
procedure and according to the Government will minimize the administrative
workload.

During the parliamentary debate that started in December 2011, the
authorities pointed out that aside to the Swiss PEP, Article 56 of the Swiss
Asylum law offers the possibility of accepting groups of refugees in the
framework of a resettlement scheme. With this mechanism, Switzerland can
maintain its humanitarian tradition.

The Minister of Justice in charge, argues that PEP is beneficial to both
vulnerable people who could access to protection at an earlier stage as well as
to Switzerland, considering that the applications are processed in the region of
origin before the persons are allowed to travel and enter the territory.

She pointed out, however, that the Federal Council is doubting the
efficiency of this procedure on the basis of which thousands of applications
have to be processed — binding a lot of resources — when considering that (at
the end) only very few people would obtain an entry permit. Would it not
make more sense to revive the tradition of accepting contingents of refugees
(through resettlement) instead? This protection mechanism, although
practiced in the past but not applied recently, could offer a real alternative for

%8 The relevant provision reads as follows (unofficial translation by S.B): The Federal Office
for Migration is allowed to permit an entry visa for a limited stay of maximum three months for
humanitarian reasons or to secure national interests or international obligations (Art. 5 para. 4
lit. ¢ of Regulation (EC) No 810/2009 of the European Parliament and of the Council of 13 July
2009 establishing a Community Code on Visa (Visa Code) and Art. 25 of Regulation (EC) No
810/2009 of the EP and of the Council of 13 July 2009 establishing a Community Code on
Visas.

- 58 -



the most vulnerable refugees who could arrive directly in Switzerland and be
integrated without undergoing a full procedure beforehand. She reported her
experiences when meeting the immigration Minister of Kenya facing a
massive influx of refugees — 1,500 persons arriving each day, ending up in
camps hosting 500,000 persons. She emphasized that resettlement is the right
instrument to protect such persons and the issuance of a protection visa for
individual cases would be a valid replacement of the current PEP.

The Socialist party as well as the Greens and the Swiss Peoples Party
voted against the above mentioned reform proposals with diverging
arguments: the representatives of the Swiss Peoples Party and the Liberals
consider the current procedure as a positive system, admitting moderate
numbers of asylum seekers to Switzerland since the triage is made while they
are still present in their region of origin and they will most likely remain
there.

Another representative of the Socialist Party underlined the benefits of the
current PEP, as a system offering a legal and safe entry to the most vulnerable
and less “mobile” asylum seekers such as women, children, and the elderly
before they travel to Switzerland. On the other hand, Switzerland can save
funds through the existing selection mechanism that leads to a reduction of
the number of spontaneous arrivals. The abolishment of PEP will not help
accelerating the procedure. Switzerland could become a model for other
countries. This procedure is to be considered also as a mean of showing
solidarity with the regions of conflict hosting large refugee populations. The
proposed visa-regulation cannot be considered as an equivalent of PEP: being
more exceptional in nature, it will necessarily lead to a more restrictive
practice.

. Kurdish activist, entering Switzerland via the protected entry procedure in .
" Ankara :
- T am a Kurdish woman from Turkey. I am a political activist. I was fighting for the -
. freedom of the Kurdish people. That is why I was under great pressure by the State.

- When my husband died, his family wanted me to marry his brother in order to -
. maintain the honour of the family. Sincel already had problems with the authorities, I .
- could not address to them for protection against my husband’s family. Moreover the -
. family did not want to protect me any longer as I refused to marry my brother in law. .
" The embassy procedure represented the only way to leave my country legally. To *
. leave illegally is very risky, especially for a single woman like me. You could be -
" separated from the group travelling with you during the journey, something could
- happen to you during the flight. You could become sick or get killed. Or you could be -
. abused in any way or forced to prostitution. A single woman is very vulnerable and .
' unable to defend herself in such situations.
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. forced to hire a trafficker. This is very expensive. [ would have been in the hand of .
" this person completely, a very dangerous way of travelling. '

However, [ need to add that in Turkey the Police does regular controls in front of -
. the foreign embassies. If you address to the Swiss embassy to ask for asylum or to be |
- interviewed it can be risky. But this risk is smaller compared to the dangers of an -
. illegal flight from Turkey to Switzerland. .

V. THE WAY FORWARD: EXPLORING THE POTENTIAL OF
COMPLEMENTARY FORMS OF ACCESS TO PROTECTION
IN THE EU FRAMEWORK

V.1 Introductory remarks

The summary of the views expressed by 140 stakeholders interviewed in nine
EU Member States and in Brussels, as well as in national workshops and the
European Conference in September 2011 does not claim to be representative
nor does reflect the official positions of Governments, European Institutions
or political parties.

However, the opinions and the suggestions expressed by a broad variety of
very different actors in public life in Europe provide most useful indications
on the perceptions these actors have of the problem and on the way to go
forward.

In general the interviews revealed a relatively poor level of knowledge of
the policy debate in the EU promoted in particular by the European
Commission, but also by ECRE and individual NGOs over the last 10 years.

The interviews, along with the other activities under the project, served to
raise awareness among stakeholders and to stimulate the discussion at national
and European levels.

V.2 Re-thinking the present system

Most of the persons interviewed expressed their concern over the current
state of lacking access to protection in the European Union. Considering
the number of deaths and the very high risks protection seekers are facing
every day, a wide consensus was expressed over the necessity of a rethink of
the present European asylum system, as the EU legislation does not
envisage the possibility to access protection in Europe from abroad.

The more and more restrictive visa policies, the strengthening of controls
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at EU external borders, carrier sanctions, the deployment of Immigration
Liaison Officers (ILOs) and Airport Liaison Officers (ALOs), the financial
and logistical support to governments of third countries as well as the
provision of "incentives" for the strengthening of control and surveillance
systems, and the indiscriminate pushing back of migrants and protection
seekers to countries of origin or of transit are all factors in fact restrictively
affecting the right to seek asylum. As a consequence, protection seekers do
not see other choice than turning to smugglers for transport by land, sea or air.
Consequently smuggling organizations use new routes that are more
dangerous and more costly. It should also be considered that most people
trying to reach Europe are usually subject to grave human rights violations
and exploitation during their route to Europe, in particular in transit countries
and/or those territories such as the high seas, where State jurisdiction is de
facto very limited.

As a consequence of the above-depicted scenario, all the stakeholders
interviewed agree on the necessity of a re-examination of the current asylum
system, also in the light of the Charter of Fundamental Rights of the EU,
affirming the right to asylum®. In particular persons should be able to access
asylum through as many routes as possible.

In this context all the stakeholders interviewed stressed that safety and
dignity of persons should be the primary concern and that protected entry
mechanisms should not replace the current means of access.

Other stakeholders explicitly mentioned the possibility to introduce off-
shore protection mechanisms’®. However, in relation to these mechanisms
some stakeholders of some Member States explicitly mentioned PEPs as an
alternative that does not receive any political or public attention.

V.3 Promoters of change: EU or Member States?

Most interviewees believe that PEPs should be promoted at European level in
order to facilitate managed and orderly arrival of protection seekers. However,
it has been underlined by some stakeholders that Member States are not
willing to adopt such measures and that asylum issues are not a priority for

% Charter of Fundamental Rights of the European Union (2000/C 364/01), Art. 18: «The right
to asylum shall be guaranteed with due respect for the rules of the Geneva Convention of 28
July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and in
accordance with the Treaty establishing the European Community».

" In Italy Representatives of the Radical Party and of the Democratic Party, in particular, were
very keen of the introduction of off-shore protection mechanisms. They however underlined the
necessity to deepen knowledge about these procedures and to adopt clear guidelines, specific
legislation and procedures, and an effective monitoring system.
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European Governments currently facing economic crisis and major security
problems.

Most stakeholders consider cooperation and burden sharing between EU
Member States on this subject as preliminary conditions for the introduction
of complementary forms of access to asylum procedures.

An EU wide approach would increase the effectiveness and scale of the
current asylum system and would at the same time address the concern,
expressed by a number of stakeholders, that individual schemes might result
in a disproportionate burden for single Member States.

Few stakeholders think that complementary forms of access to protection
at EU level is not likely to be introduced while a simple information exchange
and practical cooperation between Member States (MS) on their existing
practices could definitely work, as it is low profile and does not require much
political will.

In this frame it was also mentioned that these measures should take
specificities of single Member States into account and that there should be
flexibility in their implementation and consistency with the principles of the
subsidiarity’".

In relation to the organs of the EU that should be involved in this process
some stakeholders suggested that the European Commission should play a
stronger role, particularly through the new European Asylum Support
Office (EASO). The EASO could facilitate the exchange of information
between MS on their existing practices and lessons learned, and provide a
monitoring service. It was also suggested that the Fundamental Rights Agency
(FRA) should have a role in the monitoring activities.

Other stakeholders consider that the European Parliament should be
primarily involved in the process of adopting a Resolution on the subject. The
Parliament could play a key role in urging Member States and the Council to
debate on a Commission proposal regarding a specific legal instrument.

V.4 Instruments of change

All interviewees believe that Resettlement is one of the best complementary
mechanism that offers protection to the most vulnerable persons. Often these
are the ones who stay in hopeless situations in refugee camps and/or usually
cannot travel to the EU to apply for asylum in one of its MS.

Respondents, especially those in countries where this instrument is
foreseen by law, believe that all Member States should introduce resettlement
in their legislations on the basis of annual, balanced quota. Some stakeholders

! This concern was expressed by stakeholders in Cyprus.
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underline that the States having low quotas should raise them.

Concerns were raised regarding the resettlement system based on a
selection of quota refugees made by States, considering that this instrument is
institutionally oriented.

All stakeholders underlined that Humanitarian Evacuation Operations
have proved in the past to be a fundamental protection tool to be activated also
in large-scale influx of persons at high risk for their lives. Some respondents
underlined the necessity to establish common rules in case its adoption would
take place at EU level.

Most stakeholders are in favour of a Flexible Use of the Visa Regime, as
well as of the introduction of a Schengen Asylum Visa. In fact, broadening
the existing system by including asylum among the grounds for a Schengen
visa could be considered as the most viable solution.

A necessary precondition for the introduction of a protection visa in the
Schengen scheme is to reach a multilateral political consensus on this issue,
which is currently lacking. The achievement of a consensus among EU
Member States on a revision of the Schengen Visa system is actually
unrealistic. This scepticism is due to the consideration of the difficult and
lengthy discussions among States that characterised the adoption of
Regulation (EC) No 810/2009 of the EP and of the Council of 13 July 2009
establishing a Community Code on Visas’’.

Looking to the current visa regime some stakeholders underline that an
enlarged use of Visa with Limited Territorial Validity would be welcome.
However a definition of this mechanism is still lacking. It was emphasized
that if on one side Member States could issue such visas in a flexible way, on
the other it would be appropriate to regulate this mechanism, in order to avoid
too much discretionary power of Member States.

V.4.1 A focus on protected entry procedures

During the European Conference “Exploring Avenues for Protected Entry in
Europe”” a debate was carried on in relation to the legal basis of Protected
Entry Procedures both in international and EU law.

It was generally accepted that PEPs under certain circumstances, may
engage obligations of States under refugee and human rights law.

In particular, some participants argued that when a person at risk presents
herself/himself at a diplomatic representation of a Member State and files a
claim for international protection that country would be required to accept the

2 Concerns raised by Italian institutional stakeholders.
3 The Conference was held in Brussels on 19 September 2011.
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request if its denial would be tantamount to violation of fundamental human
rights. This conclusion flows from existing positive obligations by State
parties to the European Charter of Human Rights and Fundamental Freedoms
(ECHR), or the Convention on the Rights of the Child (CRC), or both, to
avert the risk of torture or other forms of ill-treatment. In particular, Articles 1
and 3 ECHR and Articles 22.1 and 37 CRC are at issue here.

According to the long-standing case-law of the European Court of Human
Rights (ECtHR), activities of diplomatic agents may be considered as an
exercise of jurisdiction under Article 1 ECHR, triggering the obligations to
guarantee rights such as the prohibition of torture and other forms of ill-
treatment in Article 3.

With regard to the introduction of PEPs, reactions of interviewees vary.
While in principle stakeholders were positive on the idea of helping refugees
to reach Europe legally so that they are not obliged to rely on human
smugglers, when thinking about the practical and legal aspects of such a
mechanism and its complications, they were mostly hesitant.

Respondents (particularly NGOs) are in favour of the introduction of off-
shore protection mechanisms as long as they do not negatively affect
spontaneous asylum seekers from the possibility of entry in the EU territory.
The stakeholders who in general terms were in favour of PEPs doubted the
existence of the political willingness to introduce them. In particular it was
underlined that if Member States were concretely oriented towards the
establishment of such mechanisms, they would have already done it within
the “Procedures Directive ™,

Many stakeholders raised concerns in relation to the fact that PEPs could have
a pull factor increasing the number of asylum applications. In relation to this,
States also suggested that diplomatic staff already facing difficulties to cope with
their ordinary activities, would be further overburdened. In addition to this, the
caseload would slow down the whole system with the potential consequence that
cases of persons in real need of protection cannot be adequately treated.

Some stakeholders, in order to avoid the pull factor effect, proposed to establish
ad hoc PEPs that could be politically activated when a special need arises.

Others expressed concerns in relation to the procedural fairness of PEPs
and to the fact that a failure to access PEPs could be used in the territorial
procedure as a reason to deny an asylum seeker access to the ordinary
procedure and/or to negatively influence the genuineness of the claim.

™ This circumstance was underlined by Italian institutional stakeholders.
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V.4.2 Eligibility criteria

There is broad agreement on the idea that PEPs should cater for both
Convention refugees and beneficiaries of subsidiary protection, in line
with EU directives on asylum.

Some stakeholders suggested that PEPs could also apply to beneficiaries of
humanitarian forms of protection. Others referred to environmentally
displaced persons, others to trafficked persons.

Some stakeholders opposed this proposition because they believe that
broadening the ambit of protection inevitably implies allowing access to a
greater number of persons, being counter-productive to the objectives set by
the EU immigration policy.

All stakeholders believe that in primis security and protection criteria should
be applied. In second instance other criteria may be established, in particular
those referring to vulnerability of the persons (torture victims, minors, etc.), and
to family links. In this regard, some stakeholders underlined that the existing rules
on family reunification should be applied in a wider and more flexible way.
Therefore family links should be taken into consideration within PEPs only when
family members are unable to meet reunification criteria.

Other stakeholders expressed their fear that family links in practice could
prevail on immediate protection criteria: in this case asylum applications from
asylum seekers not having any family linkscould be taken into no
consideration.

Some stakeholders expressed their concerns in relation to the risk that
language requirements and/or specific links to a given country as a criteria
could overburden some States.

Concerns were also raised regarding the integration potential as a criterion
for eligibility, since it could overshadow the protection element and even lead
to a “brain-drain” effect.

Most stakeholders agree that protection seekers should be able to file
their application in both country of origin and third country.

According to some stakeholders, PEPs should be initially established in
those regions where there is an urgent need to ensure humanitarian response
and from where most asylum seekers flee to reach Europe. At a later stage
PEPs could be introduced in third countries and in countries of origin on the
basis of the experiences acquired.

Some stakeholders highlighted the risk related to the possibility of filing an
application in the country of origin where Embassies are under the risk of
being controlled by secret services: it would be difficult, if not impossible, for
asylum seekers and family members to approach the asylum office at the
consular offices and walk out without risking any repercussions. In this case
also diplomatic staff could face the risk of being blackmailed and threatened.
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V.4.3 Decision making

Most stakeholders believe that any decision should be taken by the central
authorities competent for the examination of territorial asylum requests in
Member States .

Embassies/consulates should play an intermediary role between
protection seekers and national asylum authorities.

Only few stakeholders stated that, in order to strive for coherence within
the PEP system, the role of embassies should be enhanced, e.g. recognizing
them a first instance decisional role on asylum claims.

Independently from the degree of involvement of the consulates/embassies
staff, stakeholders agree on the importance to allocate adequate financial and
human resources and to properly train the consular staff.

Some stakeholders suggest that, as it already happens with the Visa
regime, some activities related to off-shore protection mechanisms could be
outsourced to specialized asylum bodies, in particular UNHCR and
independent specialized international or national organizations. However,
concerns were raised on the risk that intermediaries would be open to
corruption and that security could not be guaranteed (e.g. their premises do
not enjoy diplomatic inviolability as embassies do).

The feasibility of on line procedures should be explored.

V.4.4 Rights of asylum seekers during the protected entry procedures

All stakeholders stress the importance of having a clear legal framework on
legal procedural guarantees, asylum seekers’ rights and a transparent
monitoring system.

Procedural rights of protection seekers should be as far as possible equal to
those foreseen in the Council Directive 2005/85/EC of 1 December 2005 on
minimum standards on procedures in Member States for granting and
withdrawing refugee status.

In particular, these are the main issues pointed out:

e Right of information (clear and accessible) on PEPs should be ensured in
the widest possible way, in order to provide all protection seekers with an
effective chance to benefit from these complementary forms of protection.

e To ensure access to embassies for the purpose of submitting PEPs claims.
Taking into consideration security concerns, the possibility for applicants
to file their applications via post or email could be explored. Phone/Skype
interviews could also be envisaged.

e The time scale within which PEPs decisions would be taken should be
kept within rational proportions.
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o Legal assistance and representation should be provided to effectively fill
in applications, either by specifically trained diplomatic or consular
officers or by accredited International Organizations (IOs) and NGOs.

e Qualified translation/interpretation services should be available or the
option of running the procedure in the language of the applicant be
provided.

e The potential involvement of non state actors in the PEP procedure in
particular of international and non-governmental organisations. These
could play a key role in pre-screening procedures, interviewing candidates,
providing legal and other assistance, monitoring the good functioning of
PEPs.

o Effective remedies. Asylum seekers should have the possibility to lodge
an appeal against the decision taken on their claims.

¢ Financial/logistical assistance should be envisaged for those receiving a
positive answer to their applications with sufficient resources and identity
or travel documents to reach Europe.

V.4.5 Legal Instruments

A number of stakeholders suggested that in a first stage Common Guidelines
at EU level could be issued in order to harmonize national mechanisms for
protected entry procedures.

Practical cooperation between representations of Member States could be
promoted through Common Consular Instructions.

In prevision of a further step which would include the adoption of a EU
binding instrument stakeholders were divided regarding the proposal of a
Directive or of a Regulation. The fear was expressed that a Directive might
leave too much margin of discretion to States leading to heterogeneous
implementation.

. Pros and cons related to the introduction of pre-entry protection mechanisms from :
" the perspective of States and protection seekers - Views of the stakeholders

Perspective of States

Pros

. » States could organise managed and orderly arrivals through ad hoc assistance -
" and integration programmes: this would prevent emergencies and have a better °
- control on procedures; this would also reduce efforts and resources in border control -
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. notwithstanding their previous rejection in the framework of PEPs, irregularly arrive -
"in a country and apply for asylum, they could be admitted to accelerated asylum °
. procedures; .
" » PEPs would deter the business of smuggling and trafficking networks and ’
- contribute to the fight against transnational organized crime;

. » PEPs would facilitate the process of verifying information on the county of .
* origin and the identity of a person, especially if he/she comes with a trusted source; a -
. better knowledge of Country of Origin (COI) and an effective early-warning system; .
* > The costs which are involved with PEPs could be lower than those employed in *
. national asylum procedures; this could be attained especially if these procedures are -
" conducted under multilateral agreements, which imply a burden sharing of costs and
- responsibilities;

. » Off-shore protection mechanisms together with fingerprints procedures in .
" loco, would allow States to filter applicants (e.g. persons considered as a threat to -
. national security and public order) before their entry in their territories and to avoid .
* their compulsory repatriation; there could be a reduction of costs related to *
: compulsory repatriation for rejected applicants and tout court migrants; PEPs could .
" reduce the number of persons notified with an expulsion order which cannot be °
- enforced and therefore, of irregular migrants;

" » Preventive protection of the territory of the Union against illegal entries would |
- reinforce a proactive approach to preserve a space of freedom, security and justice. -
. The EU would therefore have a great interest in developing PEPs to enhance security .
* for its citizens and those entering its borders;

. » The number of “Dublin cases”” would be reduced considering that protection .
' seckers may from the outset choose the country where to request asylum, and °
. secondary movements would occur very rarely;

" » If the system would lead to particular high numbers of asylum seekers in
- individual Members States, internal relocation mechanisms could be applied, under -
. the principle of responsibility sharing. .

Cons

. »  States are unable to predict the caseload to be expected, being PEPs a system not .
" based on quota. States could face unexpected high costs; increased possibility to
- legally enter in the EU would lead to a higher use of the asylum mechanisms instead -
. of migration instruments; )
© »  States are afraid of the unequal distribution of asylum requests among them; the -

> Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and
mechanisms for determining the Member State responsible for examining an asylum
application lodged in one of the Member States by a third-country national.
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. refugees and burden; .
" » Embassies could become overburdened and lack the necessary capacity and °
. resources; .
" » PEPs would require the availability of highly qualified state officials, able to |
- correctly interview asylum seekers and to take first instance decisions on asylum -
. applications, considering that most diplomatic personnel currently lack the necessary .
* expertise to determine whether a certain person deserves protection ot not;

. » It would be very expensive to engage interpreters and cultural mediators in the .
" whole procedure. Expenses could be reduced if interpreters are recruited locally since *
. the wage would be lower; .
" » Some debate is required on what kind of subsistence would be provided and by °
- which country;

. » Third countries could be unable to organise reception facilities; .
* » The alleged pull-factor of PEPs would have an enormous impact on third States -
. wherein diplomatic posts are located. The reception of a large quantity of asylum .
' seckers is extremely expensive, logistically difficult and it could provoke social *
. tensions or conflicts between citizens of third countries and foreigners; .
' > PEPs raise the legal question on the responsibility to eventually return
- rejected asylum seekers from the third country to their countries of origin; .
: > If PEPs would be adopted by EU Member State(s), third Countries could |
- eventually stop making efforts to improve their asylum systems and their level of -
. protection of refugees. For the countries signatory to the 1951 Convention the .
* question will also be raised as to why not seek asylum in third countries rather than in -
. Europe through the Embassy; .
' »> States may face public disfavour for participating in mechanisms facilitating
. the access of migrants to a European country. This might be a factor which could -
" deter political parties to engage in these schemes. )

Perspective of protection seekers

Pros

e Asylum seekers could benefit from protection at the earliest possible stage .

" » Asylum seckers (and especially the most vulnerable) would not have to '
- undertake dangerous journeys and would not be obliged to turn to human smugglers -
- and traffickers; therefore they would not spend huge amounts of money often |
- indebting entire families/clan/communities.

. »  Asylum seekers without economic resources could have the opportunity to apply .
* for asylum directly from their country of origin or third countries without moving *
. from one country to another. .
" » Protection seckers would have the possibility to choose a country where they *
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. ties, the existence of diasporas, or a common language may play an important role for .
" the successful establishment of a new life in exile. :
. »  Asylum seckers would have a better knowledge of the asylum process and of the -
" destination country before their transfer; this would also favour a better integration of
« the persons concerned.

. » PEPs could reduce the risk of refoulment . .
* » Asylum seckers would probably be in a better psychological position to travel *
. and integrate in European countries if they had already been recognized the right to .
" legally access and/or stay in those countries. :
. » Protection seekers would not be detained upon arrival in the host country. .
" Documented asylum seckers would have better chances to be granted with protection,
- taking into account that in some countries being undocumented decreases the -
. credibility of asylum seekers ( Dutch law in particular emphasizes the importance of |
* having documents).

. »  Asylum seckers would be keen to use PEPs as long as the procedure is uniform, .
" accessible, simple and short, in order to avoid discrimination and exclusion from *
: protection and being exposed to dangerous situations. .
" » Asylum seckers would be in the position to be reunited with their family °
- members, avoiding the more lengthy family reunification procedure that often leads to -
" irregular movements. )
+ » Legal entry of asylum seekers would improve the solidarity of the public opinion -
. towards them. .

Cons

. » PEPs could lead to stricter border controls in transit countries as well as in the -
" EU. :
- » The risk of large casecload could have a negative impact on guarantees of -
. individual assessment on the basis of high quality standards. .
* » PEPs would probably invoke unequal procedural rights and/or an unequal *
. treatment of asylum seekers, mainly referring to the procedural rights as those laid .
 down in the European Council Directive 2005/85/EC on minimum standards on *
. procedures in Member States for granting and withdrawing refugee status as well as -
" those of the Reception Directive 2003/9/EC; would the asylum seeker have sufficient
- legal aid, interpretation and translation, would there be a remedy mechanism to -
. challenge a negative decision at the embassy? .
©» Asylum seekers might be not provided with legal assistance during the -
. administrative phases of their application for asylum, and in case of appeal .
* procedures.

. » PEPs could be affected by the lack of a independent monitoring system. .
" » Rejected asylum requests under PEPs could lead to justify the non admission of *
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. genuineness of his/her claim. .
" » Access to PEPs could be limited by the absence of diplomatic posts in some
- countries, or in the case of a civil war, by the closure of embassies.

- » PEPs could be exposed to corruption of the local personnel of embassies; a
- person truly persecuted could be at high risk in case interpreters or local guards -

VI. Conclusions and Recommendations

There is a common feature in almost all the 140 interviews with the
stakeholders carried out within the project: the problem of access to protection
is evident but the political will to change the scenario appears, in present
times, rather doubtful.

The overriding recommendation is therefore a step by step approach.
Such an approach is in line with what has been experienced over the last 20
years regarding the evolution of the common European refugee policies: from
the intergovernmental cooperation under the Third Pillar of the Maastricht
Treaty to an initial step of EU legislative competence under the Amsterdam
Treaty, however governed by rules different from the ordinary community
procedures for law making (no co-decision by the EP; no judicial
competences of the ECJ etc.). Only after 2004, asylum became fully
incorporated under the First Pillar.

And there has been also a step-by-step development regarding the
substance of common refugee policies: from the notion of harmonization of
laws and practices in the different Member States to the establishment of
minimum conditions, and further, to a Common European Asylum System.

EU policies on asylum during the whole process were influenced by the
experiences made previously in individual Member States and their national
legislations, and ideally based on best practices in some countries.

This is true in particular with regard to the introduction, after a long
process, of subsidiary protection into the Qualification Directive’, based on
notions like “B status”, “de facto refugees” and “humanitarian protection” in a
number of Member States.

It is therefore proposed to envisage measures regarding complementary
forms of access to protection simultaneously in a number of Member States,
at national level. and at EU level.

" Directive 2011/95/EU of the European Parliament And of The Council of 13 December 2011
on standards for the qualification of third-country nationals or stateless persons as beneficiaries
of international protection, for a uniform status for refugees or for persons eligible for
subsidiary protection, and for the content of the protection granted.
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As a result of the research work carried out, it appears that the general
objective should be to_enlarge step by step the possibilities of persons in need
of international protection to reach EU territories in a regular and orderly
manner.

This would mean a significant shift of the tendency observed over the past
quarter of a century when the space for regular and orderly entry into the EU
for these categories of people was more and more narrowed down, as detailed
in other parts of this report. First and foremost, the definition of this objective
would mean a cultural change to be shared with the public opinion in Europe.
In spite of many critical and pessimistic views expressed by stakeholders
regarding more technical questions of how to go forward, enlargement of
space for legal entry for refugees, in a broader sense, is perceived as necessary
and desirable by almost all the interviewees.

It goes without saying that all measures recommended are supplementary
to access to asylum procedures of persons arriving spontaneously and
eventually in an irregular manner in European territories.

Opening ways of orderly arrivals should in no circumstances allow
derogation from the obligation to examine protection requests irrespective of
the mode of arrival.

The focus is on entry, rather than on procedures and it is not so much a
question of authorizing a person already present at the border to enter a
territory, but a legal guarantee, provided prior to the departure from the
country of origin or a third country, to enter that territory. Only on the basis of
such a guarantee the travel can be safe and regular.

All complementary forms of access to protection have in common this
notion of travel authorization.

Therefore, it is all about visas, whether a derogation from visa requirement
or the facilities to obtain a visa.

Consequently, in the first avenue of intervention, visa policies play a
predominant role.

Measures taken in this phase do not entail change of the existing EU
legislation but rather a protection sensitive application of the existing rules, as
a necessary correlation to current practices.

Both the Schengen Convention of 1990 (Article 16) and the EU Visa Code
of 2009 (Article 25) allow exceptionally derogation from normal entry
requirements for humanitarian reasons, national interests or international
obligations and requirements for the issuance of a Schengen visa.

The Visa with Limited Territorial Validity, valid only for the Member
State which issued it, may be provided by diplomatic representations of
Member States in countries of origin or in intermediate countries. This tool
may prove particularly useful in ad hoc situations requiring a quick transfer of
persons in immediate need of protection.
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It is recommended that Member States issue national guidelines in order to
reduce the space for pure discretion regarding the issuance of the Visa with
Limited Territorial Validity. Moreover, it is recommended that the EU should
adopt non binding guidelines in order to harmonize the application of Article
25 EU Visa Code between Member States. In both cases, it is recommended
that requests for the issuance of a Visa with Limited Territorial Validity
evaluated under a protection aspect, i.e. if the refusal of such requests might
expose the applicant to persecution or to serious harm.

The EU guidelines could follow the example of those issued in 2010 for
the Frontex’’ operations.

In a next step, those guidelines may be incorporated into the Common
Consular Instructions on Visas.

On a national basis, diplomatic representations may also be authorized to
issue a travel document, where necessary, in cases of a positive evaluation of
a request for a Visa with Limited Territorial Validity, and EU guidelines
should encourage it.

It is recommended that the European Asylum Support Office - EASO is
entrusted with monitoring the national practices of issuance of Visa with
Limited Territorial Validity, and eventually suggest amendments to the
guidelines. It is also recommended that the European Union Agency for
Fundamental Rights — FRA is entrusted with monitoring the application of
visa policies more in general, under a broader human rights perspective.

If the overall objective of enlarging the space for legal entry of people
requiring international protection is shared in principle, measures in this
direction by individual Member States should be incentivized by the EU, inter
alia, through financial compensation.

Based on the experience that has just started regarding financial incentives
for Member States offering resettlement places, it is recommended to use the
European Refugee Fund or similar future funds envisaged from the period as
from 2014 in such a way that Member States receive a “bonus” in relation to
the number of asylum seekers who entered the country on the basis of a Visa
with Limited Territorial Validity.

In addition, it is recommended to envisage exceptionally the exemption
from visa requirements in favour of nationals of a country where massive
violations of human rights take place.

" FRONTEX The European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union was established by Council
Regulation (EC) 2007/2004/ (26.10.2004, OJ L 349/25.11.2004) and was last amended by the
Regulation (EU) No 1168/2011 of the European Parliament and of the Council of 25 October
2011.
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This, again, would make a breach with the past when, on the contrary, EU
imposed visa obligations regarding such countries in the frame of armed
conflicts and most serious mass persecutions.

Among the advantages of a protection sensitive application of visa policies
is the decrease of the number of asylum seekers subject to procedures under
the Dublin II Regulation. Potential asylum seekers would approach the
diplomatic representation of a Member State with which they have a link and
in which they actually want to be received, and would not enter a country for
the only reason of geographical distance and travel facilities.

Thus, it is assumed that people entering the territory of a Member State with

a Visa with Limited Territorial Validity, or exempted from visa requirement,
will not undertake “secondary movements” to other countries, or at least will do
so at a lower extent.
In parallel to this avenue of intervention, it is further recommended to establish
the European Resettlement Programme. The political will has been
developing over the last 10 years, and the recent introduction of national
resettlement programmes — even at very low numbers — in a number of Member
States is a positive sign.

The impact, however, of access to protection in Europe is very limited as
long as the number of places offered altogether remains at the present level.

It is therefore recommended to invest in campaigns informing the public
opinion all over Europe on the advantages and the need for resettlement of
refugees. The future EU programmes should provide more generous incentives
for Member States to join the programme and to increase the number of
beneficiaries.

It must be highlighted, again, that resettlement programmes do not substitute
for the need to envisage other means of protected entry.

Resettlement can never take place from the country of origin, and assumes
that the refugee has already reached a third country. Protection sensitive visa
policies and protected entry procedures should be applicable in both countries of
origin and third countries as the only way to avoid persecution and serious harm.

In a second step, it is recommended that Member States are encouraged to
introduce or re-introduce national protected entry schemes for asylum seekers
in their countries of origin as well as those unable to obtain protection in third
countries of first haven or transit.

These schemes should, by and large, follow the present Swiss model and
should also foresee supplementary forms of access to diplomatic representations
like on-line applications and/or channelling applications through UNHCR or
international NGOs recognised and present in the country of stay of the asylum
seeker.

In case of a positive result of the initial screening of the application, again a
Visa with Limited Territorial Validity would be issued however on the basis of
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a far more reduced discretional power of the issuing authority, and rejection
would be subject to judicial reviews.

Encouragement by the EU could take the form of policy direction and
guidance and should include, again, a financial incentive and compensation.

EASO should monitor material practices and experiences.

In a third step, it is recommended to recast the Procedures Directive,
introducing non-binding rules for embassy procedures that should be as similar
as possible to the rules governing the procedures following asylum applications
made in the territory of Member States.

Article 3 (2) of the Directive, excluding requests for a diplomatic asylum or
territorial asylum submitted to the representations of Member States from the
scope of the Directive would consequently be amended, allowing, where feasible,
for the application of procedural rules and guarantees applicable for territorial
procedures also to off-shore procedures. Scope of the recast would be the
harmonization of material practices and the establishment of minimum standards
applicable for Member States that have introduced protected entry schemes.

In a fourth step, to be envisaged in a longer term perspective, a revision of
the EU Visa Code is recommended, introducing the possibility of issuing
protection visas as “Schengen visas”, allowing to travel up to three months to
any of the State parties of the Schengen system, and for the subsequent
presentation of asylum requests. Again, this would reduce the number of
asylum seekers shifting from one country to another under the Dublin
Regulation, since, in most cases, the protection claim would be presented
directly in the country where the asylum seeker wishes to go, and coincide with
the first country of arrival in the EU.

Conditions for the issuance of protection visas — that could be initially
restricted to a certain number of third countries — should be established by
binding rules, on the basis of experiences made during the previous steps.

At the end of this roadmap, the Commission should propose a Directive on
protected entry procedures (PEPs) to be introduced in all Member States, in the
spirit of responsibility sharing between EU Member States in accordance with
Article 80 of the Lisbon Treaty.

Conditions for benefiting from PEP should be first of all the personal
security of the applicant; the need for obtaining international protection; the
impossibility to obtain effective protection in the intermediate country; the
vulnerability of the person; links to family members resident in one of the
Member States; other relevant links to any of the Member States. In view of the
announced Communication of the European Commission on “new approaches
concerning access to asylum procedures” it might be recommended to issue
beforehand, a Green Paper allowing for broad consultations.
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ZUSAMMENFASSUNG

Das Beantragen von Asyl in der Europédischen Union ist abhidngig von der
physischen Anwesenheit der Schutzsuchenden im Gebiet eines
Mitgliedsstaats. Der Zugang zu Schutz ist verbunden mit dem Zugang zu, und
der Einreiseerlaubnis in, die Territorien.

Die Kombination von MafBnahmen, die im Zuge der Grenz- und
Visaregime eingefiihrt wurden, erschwerten zunehmend die Inanspruchnahme
des in der EU-Grundrechtecharta verbiirgten Rechts auf Asyl, und machten es
fiir die tiberwiegende Mehrheit von Schutzsuchenden unmdglich, die EU-
Territorien auf legale Weise zu erreichen.

Nicht nur die Kontrollen der EU-Auflengrenzen wurden verstérkt, sie
erstrecken sich auch auf die Territorien von Drittstaaten. Sanktionen fiir
Beforderungsunternehmen, der Einsatz von Verbindungsbeamten fiir
Einwanderungsfragen (ILO) und von Verbindungsbeamten an Flughéfen
(ALO), finanzielle und logistische Unterstiitzung fiir Regierungen von
Drittstaaten ebenso wie das Anbieten von ,,Anreizen” zur Verstarkung ihrer
Kontroll- und Uberwachungssysteme, der Einsatz von FRONTEX in
,sensiblen Gebieten, und, in manchen Fillen, das unterschiedslose
Zurtickschieben von Migranten und Schutzsuchenden in Herkunfts- oder
Transitstaaten, sind einige der MaBnahmen des Pakets, das fiir die
Bekédmpfung illegaler Einwanderung entwickelt wurde, die sich aber auf das
Recht, Asyl zu suchen, negativ auswirken.

Als Folge davon sehen Schutzsuchende keine andere Moglichkeit, als
Schlepper fiir einen Transport am Boden, auf See oder in der Luft zu
bezahlen. Nach Schétzungen, die auf bekannt gewordenen Fillen beruhen,
starben zwischen 1998 und August 2011, 17.738 Personen bei dem Versuch
nach Europa zu kommen. Allein wihrend des Jahres 2011 starben etwa 2000
Kinder, Minner und Frauen im Kanal von Sizilien. Allein auf dem Weg von
Libyen zur Insel Lampedusa haben, im Jahr 2011, 5 % all jener, die
versuchten Europa zu erreichen, ihr Leben verloren.

Die meisten Menschen, die versuchen nach Europa zu kommen, sind
tiblicherweise schweren Menschenrechtsverletzungen und Ausbeutung
wihrend ihres Weges nach Europa ausgesetzt, speziell in Durchgangsstaaten
und /oder Gebieten wie die hohe See, wo sie de facto als ,,herrenlose Sache*
angesehen werden.

Menschen, die in gemischten Migrationsstromen ankommen, werden
Kontrollen auf dem Meer unterzogen, und bei verschiedenen Anldssen hatten
sie keine Moglichkeit, Asyl in der EU zu beantragen, so, dass ein konkretes
Risiko der Verletzung des Nicht-Zuriickweisungsgebots besteht.

Personen, die es schaffen EU-Territorium zu erreichen und um Schutz zu
ersuchen, sind, trotz all dieser Risiken und Schwierigkeiten, nicht unbedingt
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jene, die internationalen Schutz am meisten brauchen. Die ,,Auswahl* beruht
auf den finanziellen Moglichkeiten dieser Personen und ihrer Familien, ihrer
Migrationsfdhigkeit, Bildung und #hnlichen Faktoren, die nicht mit den
Griinden zusammen hingen, die sie zum Verlassen ihres Heimatlandes
gezwungen haben.

Diese Szenarien sind der Ausgangspunkt fiir das Projekt ,,E.T. Einreise in
das Territorium: neue Formen des Zugangs zum Asylverfahren erkunden®,
kofinanziert von der EU durch den Europdischen Fliichtlingsfonds, und
durchgefiihrt in 2011/2012. Das Projekt wird durchgefiihrt vom Italienischen
Fliichtlingsrat (CIR) in Zusammenarbeit mit dem Europdischen Fliichtlingsrat
(ECRE) sowie NROs, Akademikern und Forschungseinrichtungen in
Dinemark, Griechenland, Italien, Malta, den Niederlanden, Osterreich,
Spanien, der Schweiz und Zypern. Das UNHCR war als externer Gutachter
einbezogen.

Ziele sind:

1. die Debatte tiber den rechtméBigen Zugang von Flichtlingen zum EU-
Raum durch Daten und Informationen iiber die in zahlreichen Mitgliedstaaten
gemachten Erfahrungen zu unterstiitzen;

2. die Auseinandersetzung mit Mechanismen regulirer Einreise und
alternativer Instrumente des Zugangs zum Asylverfahren auf nationaler und
EU-Ebene anzuregen;

3. Meinungen von politischen Entscheidungstréigern und anderen
Ansprechpersonen zum Fiir und Wider geschiitzter Einreiseverfahren und
anderer Modalitédten des Zugangs zu Schutz zu sammeln, und
Ubereinstimmungen auf nationaler und EU-Ebene zu einer neuen Politik und
Gesetzen beziiglich Zugang zum Asylverfahren festzustellen;

4. Bewusstsein schaffen iiber die Schwierigkeiten, die Menschen beim
Zugang zum Asylverfahren begegnen, und einen Konsens iiber die Losungen
zu finden.

In Athen, Rom, Madrid, Wien, Malta und Zypern fanden dazu Workshops,
und im September 2011 eine internationale Konferenz in Briissel statt. Zu den
Projekttitigkeiten  gehorten  zudem  Interviews mit  {ber 130
Ansprechpersonen, darunter fithrende PolitikerInnen und
Regierungsvertreterlnnen in allen beteiligten Landern und auf EU Ebene,
sowie Forschungsreisen zu einigen Botschaften in Drittstaaten, Medienarbeit
und Kampagnen.

Erfahrungen in einer Reihe von Mitgliedsstaaten mit verschiedenen
Formen der organisierten und rechtméfBigen Einreise von Personen mit
internationalem Schutzbedarf wurden analysiert. Es konnen 5 verschiedene
Arten der legalen Einreise unterschieden werden: diplomatisches Asyl,
Wiederansiedlung, humanitire Aussiedlungen, flexible Anwendung von
Visaregelungen, Verfahren zur geschiitzten Einreise. Es zeigte sich, dass
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in den meisten Staaten eine oder mehrere dieser Moglichkeiten in der
Vergangenheit durchgefiithrt wurden bzw. noch immer bestehen. Die
Gesamtzahl der Personen, denen solche Mechanismen zugute kamen oder
kommen, ist jedoch sehr niedrig.

Verschirfte Visa-Bestimmungen und verstirkte Grenzkontrollen, die
Schutzsuchenden den Zugang zu Schutz verwehren, sind bereits bereits seit
den Anfingen des Gemeinsamen Europdischen Asylsystems Gegenstand der
politischen Debatte der EU. Die Schlussfolgerungen von Tampere (1999)
verwiesen eindeutig auf die Frage des Zugangs zum Territorium, und betonten
die Ausgewogenheit die zwischen Grenzkontrolle und Fliichtlingsschutz
bestehen muss. Die Europdische Kommission hat in einer Reihe von
Mitteilungen die Notwendigkeit der Schaffung geschiitzter
Einreisemoglichkeiten vorgestellt, und im Jahr 2002 eine Machbarkeitsstudie
tiber die Durchfithrung von Asylverfahren auflerhalb der EU in Auftrag
gegeben. Die Ergebnisse wurden bei einem internationalen Seminar in Rom
im Oktober 2003 unter der italienischen Ratsprésidentschaft vorgestellt und
diskutiert, gemeinsam mit einer Machbarkeitsstudie tiber ein Europdisches
Wiederansiedlungsprogramm.

Im Stockholmer Programm (Dezember 2009) legte der Europédische Rat
fest, dass ,,die Verfahren fiir die geschiitzte Einreise und die Ausstellung von
Visa aus humanitiren Griinden erleichtert werden sollten” und dass ,.die
Machbarkeit und die rechtlichen und praktischen Auswirkungen der
gemeinsamen Bearbeitung von Asylantrdgen innerhalb und auBlerhalb der EU
weiter gepriift werden missen. Im Aktionsplan fiir das Stockholmer
Programm (April 2010) kiindigt edie Kommission eine ,,Mitteilung iiber neue
Konzepte fiir den Zugang zum Asylverfahren mit Blick auf die wichtigsten
Durchgangslander™ fiir 2013 an.

Nach iiber 10 Jahren Verhandlungen liegen fiir die Festlegung eines
Europdischen Resettlement-Programms konkrete Schritte vor, wéahrend
Programme fiir die geschiitzte Einreise nicht nur auf européischer Ebene nicht
entwickelt werden, sondern auch in Mitgliedsstaaten die solche Programme
hatten, diese eingeschrinkt werden. In der Schweiz, dessen Verfahren fiir eine
geschiitzte Einreise als ein positives Beispiel gelten kann, beabsichtigt die
Regierung derzeit dessen Abschaffung. Ein hdufig herangezogenes Argument
bei der Revision nationaler Instrumente geschiitzter Einreise ist, dass solche
Aufgaben von einzelnen oder wenigen Lindern nicht alleine bewerkstelligt
werden konnen, sondern unter einer groferen Zahl européischer Staaten
aufgeteilt werden muss.

Das derzeitige politische und wirtschaftliche Umfeld in Europa ist
zweifellos nicht von Vorteil fiir die Einfiihrung von Modellen geregelter
Ankunft von Schutzsuchenden. Die Befiirchtung wurde von zahlreichen
Interessensvertreterlnnen vorgebracht, dass solche Modelle zu einer
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unkontrollierbaren Zahl an Asylwerberlnnen fithren, oder einen
Anziehungsfaktor darstellen koénnten, zusammen mit einer Erhéhung der
Kosten und einer noétigen Aufstockung von Mitarbeiterlnnen in
diplomatischen Vertretungen. In der derzeitigen Lage konnte diese Angst
politische  Entscheidungstrigerlnnen und die offentliche Meinung
beeinflussen. Aus diesem Grund basieren folgende Vorschlige und
Empfehlungen auf einem stufenweise fortschreitenden Ansatz.

Recherchen ergaben, dass das allgemeine Ziel ist, die Méglichkeiten von
Personen, die internationalen Schutz benotigen, Schritt fiir Schritt
auszuweiten, um EU-Territorien ordnungsgemill und in geregelter Art und
Weise zu erreichen.

In erster Linie wiirde die Festlegung dieses Ziels eine kulturelle
Verianderung bedeuten, die von der 6ffentlichen Meinung in Europa geteilt
werden muss. Trotz aller Kritik und pessimistischer Ansichten der
verschiedenen Akteuren beziiglich eher technischer Fragen tiber die weiteren
Vorgangsweisen, ist die Ausweitung im Bereich der legalen Einreise fiir
Fliichtlinge im weitesten Sinne von fast allen interviewten Personen als nétig
und wiinschenswert erkannt worden.

Schwerpunkt ist die Einreise und weniger die Verfahren. Es geht nicht so
sehr um die Frage der Einreisebewilligung einer Person, die bereits an der
Grenze ist, sondern um die Bereitstellung einer legalen Garantie zur Einreise
vor der Ausreise aus dem Herkunftsland oder einem dazwischenliegendem
Land. Nur auf der Grundlage dieser Garantie kann eine Reise sicher und
reguldr sein.

Alle ergidnzenden Formen des Zugangs zu Schutz haben dieses Konzept
der Reisebewilligung gemein.

Visabestimmungen spielen daher eine zentrale Rolle, sei die Aufhebung
der Visaerfordernissen oder Erleichterungen, ein Visum zu erhalten.

Im ersten Schritt der Intervention spielt die Visapolitik daher eine
herausragende Rolle.

MalBnahmen, die in dieser Phase getroffen werden, verursachen keine
Verinderung der existierenden EU-Gesetze, sondern eher die Sicherung einer
sensiblen Anwendung bestehender Regeln als ein notwendiges Gegenstiick
gegenwirtiger Praxis.

Sowohl das Schengener Abkommen von 1990 (Artikel 16) als auch der
Visa-Kodex von 2009 (Artikel 25) erlauben ausnahmsweise eine Aufhebung
der normalen Einreiseanforderungen fiir die Ausstellung eines Schengen-
Visums aus humanitiren Griinden, wenn nationale Interessen oder
internationale Verpflichtungen vorliegen.

Das Visum mit gebietsbeschrinkter Giiltigkeit (Visa with Limited
Territorial Validity - LTTV) - nur fiir den Mitgliedsstaat giiltig, der es
ausgestellt hat - kann durch die diplomatische Vertretung von Mitgliedstaaten
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in den Herkunfts- oder Zwischenldndern ausgestellt werden. Es wird
vorgeschlagen, dass Mitgliedstaaten nationale Richtlinien ausstellen, um den
Bereich des Ermessens bei der Ausstellung von Visa mit gebietsbeschrénkter
Gltigkeit zu reduzieren. Dariiber hinaus wird empfohlen, dass die EU nicht-
verbindlicheRichtlinien einfithren soll, um die Anwendung des Artikels 25
des EU Visa-Kodex zwischen Mitgliedstaaten zu vereinheitlichen. In beiden
Féllen wird empfohlen, Antrige auf Ausstellung eines LTTV unter dem
Schutz-Aspekt zu bewerten, sollte die Verweigerung einer solchen
Visaerteilung die Antragsstellerlnnen moglicherweise einer Verfolgung oder
ernsthaften Schaden aussetzen.

Die EU-Richtlinien kénnten jenen, die fiir die FRONTEX-Operation im
Jahr 2010 erstellt wurden, folgen.

Im folgenden Schritt konnen diese Richtlinien in die Gemeinsamen
Konsularischen Anweisungen fiir Visa aufgenommen werden.

Auf nationaler Ebene konnten diplomatische Vertretungen auch dazu
berechtigt werden, ein Reisedokument auszustellen, wo es notwendig ist, im
Fall einer positiven Bewertung eines Antrags auf ein Visum mit
gebietsbeschrinkter Giiltigkeit, und die EU-Richtlinien sollten dazu anregen.

Es wird empfohlen, dem Européische Unterstiitzungsbiiro fiir Asylfragen
(EASO) die Uberwachung der nationalen Ausstellungspraxis von Visa mit
gebietsbeschrénkter Giiltigkeit anzuvertrauen; dieses konnte schlieBlich
Abinderungen der Richtlinien vorschlagen. Es wird auflerdem suggeriert, dass
der Agentur der Europdischen Union fiir Grundrechte (FRA) ein eher
allgemeines Monitoring dieser Visaverfahren aus menschenrechtlicher
Perspektive anvertraut wird.

Basierend auf den Erfahrungen mit den kiirzlich eingefiihrten finanziellen
Anreizen fir Mitgliedstaaten, die Wiederansiedlung anbieten, wird die
Verwendung des Europdischen Fliichtlingsfonds oder &hnlicher zukiinftiger
Fonds, welche 2014 geplant sind, empfohlen. Mitgliedstaaten sollten einen
»Bonus®“ in Relation zu der Anzahl an Asylsuchenden erhalten, die mit Hilfe
des Visums mit gebietsbeschrinkter Giiltigkeit eingereist sind.

Zusitzlich wird empfohlen, besondere Ausnahmen von den Visa-
Anforderungen zu planen, zugunsten von Staatsangehdrigen eines Landes, in
dem es zu massiven Verletzungen der Menschenrechte kommt.

Zu den Vorteilen einer schutzorientierten Visa-Politik gehort die
Verringerung der Zahl der Asylsuchenden, die einem Verfahren im Rahmen
der Dublin II-Verordnung unterliegen. Potentielle Asylwerberlnnen wiirden
die diplomatische Vertretung eines Mitgliedstaates ansteuern, zu dem
Ankniipfungspunkte bestehen und in welchem sie aufgenommen werden
mochten Die Einreise in ein Land nur aufgrund der geografischen
Gegebenheiten und der Reiseméglichkeit wiirde sich ertibrigen. Vermutlich
werden Personen, die in ein Territorium eines Mitgliedstaates mit einem
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Visum mit gebietsbeschriankter Giiltigkeit oder mit einer Visum-Befreiung
einreisen, keine ,,Weiterwanderung® in andere Linder versuchen bzw. nur in
geringem Ausmal.

In der ersten Phase wir zudem empfohlen, das KEuropéische
Wiederansiedlungsprogramm einzufithren. Der politische Wille hat sich
dazu in den letzten 10 Jahren entwickelt, und die jiingste Einfiihrung von
nationalen Wiederansiedelungsprogrammen in einigen Mitgliedstaaten — auch
wenn nur in geringer Zahl —ist ein positives Zeichen. Die Auswirkung auf den
Zugang zu Schutz ist allerdings sehr begrenzt, solange die Zahl der
angebotenen Plitze auf dem momentanen Niveau bleibt.

Es wird daher empfohlen in Kampagnen in ganz Europa zu investieren, um
iiber den Vorteil und den Bedarf an Neuansiedlungen von Fliichtlingen zu
informieren. Zukiinftige EU-Programme sollen mehr Anreize fir
Mitgliedstaaten anbieten, um sich diesem Programm anzuschlieBen und um
die Zahl der Nutznieser zu erhchen.

Es muss noch einmal hervorgehoben werden, dass Wiederansiedlung nicht
die Notwendigkeit ersetzt, andere Mittel fiir eine geschiitzte Einreise ins Auge
zu fassen.

Wiederansiedlung kann nie vom Herkunftsland aus erfolgen und setzt
voraus, dass der Fliichtling das Drittland schon erreicht hat. Visaverfahren
unter Berticksichtigung des Schutzbedarfs und geschiitzte Einreiseverfahren
diirften der einzige Weg sein, um Verfolgung und ernsthafte Gefihrdung zu
verhindern und sollten sowohl im Herkunftsland, als auch in
Durchgangsldndern anwendbar sein.

In einem zweiten Schritt wird empfohlen, Mitgliedstaaten zu ermutigen,
nationale Modelle geschiitzter Einreise fiir Asylsuchende einzufiihren bzw.
wiedereinzufiihren, und zwar in Herkunftslindern von Schutzsuchenden, aber
auch fiir jene, die keinen Schutz in einem Aufenthaltsland erhalten haben.

Diese Modelle sollten im GroBen und Ganzen dem jetzigen schweizer
Modell folgen, und auch zusitzliche Formen des Zugangs zu diplomatischen
Vertretungen vorhersehen, wie zum Beispiel online-Anwendungen und/oder
das Weiterleiten iiber das UNHCR oder internationale NROs, die im
Aufenthaltsland des/der Asylwerberln anwesend und anerkannt sind.

Im Fall eines positiven Ergebnisses einer ersten Priifung des Antrags,
wirde wieder ein Visum mit gebietsbeschrinkter Giiltigkeit ausgestellt
werden, jedoch auf der Grundlage eines weitaus reduzierteren
Ermessensspielraums der ausstellenden Behorde, und eine Ablehnung wiirde
auch durch ein Gericht iiberpriifbar sein. Unterstiitzung durch die EU konnte
als politische Weisung und Orientierung erfolgen, und sollte wiederum einen
finanziellen Anreiz und Ausgleich beinhalten.

Das EASO sollte die Anwendungspraxis und die Erfahrungen tiberpriifen.
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In einem dritten Schritt wird empfohlen, die Verfahrensrichtlinie
dahingehend so zu adaptieren, dass unverbindliche Regeln fiir
Botschaftsverfahren eingefithrt werden, die so weit wie moglich denen fiir
nationale Asylverfahren dhnlich sein sollten. Artikel 3 (2) der Richtlinie, der
Antrige auf Botschaftsasyl oder nationales Asyl bei Vertretungen von
Mitgliedstaaten vom Anwendungsbereich der Richtlinie ausnimmt, wiirde
dementsprechend gedndert es ermoglichen, die in nationalen Verfahren
anwendbaren Verfahrensvorschriften und —garantien auch bei Antrigen im
Ausland, soweit praktikabel, anzuwenden. Der Regelungsbereich der
Neufassung wire die Harmonisierung der realen Anwendungen, sowie die
Einfithrung von Mindeststandards in den Mitgliedstaaten, die Verfahren der
geschiitzten Einreise eingefiihrt haben.

Als vierten Schritt, der langerfristig ins Auge gefalit werden sollte, wird
eine Revision des EU-Visa-Codes empfohlen, wobei die Maoglichkeit
geschaffen werden soll, ,,Schutzvisa“ als ,,Schengen-Visa“ auszustellen, die
das Reisen innerhalb von drei Monaten im Gebiet der Schengen-
Vertragsparteien und das anschlieBende Beantragen von Asyl erlauben. Das
wiirde die Anzal der Asylwerberlnnen reduzieren, die von einem Land in ein
anderes aufgrund der Dublin-Regelungen verschoben werden, da die
Asylwerberlnnen in den meisten Fillen ihren Antrag direkt in jenem Land
stellen wiirden, in das sie gehen wollen, und das mit dem Ersteinreisestaat
zusammenfallen wiirde.

Die Voraussetzungen fiir das Ausstellen von ,,Schutzvisa®, die Anfangs
auf eine bestimmte Anzahl von Drittstaaten beschrinkt sein konnten — sollten
durch verbindliche Regelungen, basierend auf den Erfahrungen der
vorangegangenen Schritte, festgelegt werden.

Am Ende dieser Roadmap sollte die Kommission eine Richtlinie zu
»geschiitzten  Einreiseverfahren (PEP) vorschlagen, die in allen
Mitgliedstaaten eingefithrt werden, getragen vom Geist der geteilten
Verantwortung zwischen den EU Mitgliedstaaten und in Ubereinstimmung
mit Artikel 80 des Vertrags von Lissabon.

Die Bedingungen, um von den Moglichkeiten der geschiitzten Einreise zu
profitieren, sollten insbesondere die personliche Sicherheit des Antragstellers
sein, der Bedarf nach internationalem Schutz, die Unmoglichkeit effektiven
Schutz in anderen Staaten zu erhalten, die Verletzlichkeit der Person,
Bindungen zu in einem Mitgliedsstaat lebenden Familienangehorigen, andere
relevante Beziehungen zu einem der Mitgliedstaaten.

In Anbetracht der von der Kommission angekiindigten Mitteilung zu den
»,heuen Ansdtzen in Bezug auf den Zugang zum Asylverfahren* konnte
vorweg ein Griinbuch veréffentlicht werden, um eine breite Debatte zu
ermoglichen.
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MEPIA

H avalnmon molrtikod acviov otnv Evponaikn ‘Eveoon eéaptdtor and tnv
(QLOIKN TAPOLGiD TOV SIKALOVLYOL d1EBVOVG TPOGTUGING TNV EMKPATELY TOV
Kpatovg pédovs. H mpdofaocn oty mpootacio cuvdéetal e tnv TpocPaon
Kot €l0000 OTNV EMIKPATELN TOV KPOTOV LEADV.

O ovvdvacpdc tov pétpov mov €xovv Anedel ved ta kobeotdOTa TOV
Yuvopwv kKot Oswpnoemv Visa g Evponaikig Evoong éxovv kavelr 6lo
Kot o JVGKOATN TNV GOKNOT TOV SIKAIOUATOG TG avaliTnoNg TOALTIKOV
acOAOL, OMMOG OVTO KATOYVPMOVETOL A0 TOV XAPTN TV OgueAwdmv
Awoopdtov e Evponaiking Evoong , kabiotd@vtag v vouun tpocfaon
o€ emKpateLD. Kpdtovg- péhovg g Evponaikng “Evoong oyedov advvar.

Oyt pévo ot éheyyor ota e&mtepikd cvvopa g Evpomaikng ‘Evmong
elvar peyodvtepng wAipokoag, ARG Kot ot pnyavicpol eAiéyyov &yovv
emektafel Kot og emikpdreleg TpitmV YOPOV.O1 KUPOCELS TOV HETUPOPDV, 1|
avanTuén Tov coRdTov ASOUOTIKOV- Xuvoéoumv MEeTavAaoTeuong Kot
Agpodpopion, 1 OIKOVOUIKT Kol VAIKOTEYVIKT] VTOGTAPIEN G€ KLPEPVIOELS
pitOv YOpOV , OTOC €mioNG Kol 1 TPOCSEOPA KWNTP®V Yo TNV
GYLPOTOINGT TOV CLUGTNUATOV EAEYYOL Kol EMIPAEYNS TOV YOPAOV OVTAOV, 1|
avantuén g FRONTEX og «gudlmteg TePOYEQH, KOl GE OPIOUEVEG
MEPIMTAOCEL 1 Y®PIG OldKPION EMAVOTPODONOT TV UETAVACTOV KOl
OLTOVVIMV TPOGTACIN OTI YMPES KATAYWYNG 1| N LETAPOPE TOVUG GE QVTEG
glval Kamowo amd to PETPO TOL TAKETOL GYESOUGUEVOL VO, KOTOTOAEUNGEL
TNV aKOVOVIOTN Topdvoun HETOVAGTELST) OAAG otV ovcio emnnpedlet
TEPLOPIOTIKA TO SIKOUMUA TNG O{TNONG AGVAOV.

Yuvémeld ovtov  eglvor O6tL o1 ocutovvieg oebvi mpootacia  dev
avayvopilovv kapio GAAN Abon mopd poévo vo TANPOcoVY AabpéUmopoug
petakivnong amd &npd, Odiacco M oépa. ZOUQOVE UE EKTIUNGELS
TEPIOTATIKAOV TOV yveotonomdnkav ard to 1998 g Tov Avyovoto Tov
2011, 17.738 &vbpomor nébavav oty amdnepd TOVG VO PTACOVV GTNV
Evpdnn. Katd m didpketa povo tov 2011, 2000 modid, Gvipeg Kot yovoikeg
néBavav oto kavdAl g ZikeAlog. Aappdvovtag vwoyn HOvo T dadpoun
amd ™ Apomn oto vnoi Lampedusa to 2011, 5% Orhwv avtdv mov
npoonadnoay va ptdcovv otnv Evpodnn éxacav tn {on Tovc.

O1 meprocodtepol avBpwnotl mov mpoorabodv va etdcovy oty Evphnn
voiotavtor cuvnBwg cofapég mapafiicelg avlpomivov dikaiopdtov kabng
KoL EKUETAAAEVOT KATA TN S1dpKELD TG SdpOUNng Tovg Tpog TV Evpmm.
[T ovykexpipéva otig xOpeg dtéAeVONG 1 /KoL OE TEPLOYEG OTMG 1 ALVOIKTH
O8dracoa Bewpodvton de facto res nullius.

O1 dvBpwmotl Tov PTAVOLV GE TANIGIO HEIKTAOV POV VEIGTAVTOL SLOKOTN
™G mopeiag Tovg otn BdAacca Kol o€ TOAAEG TEPIMTAOCELS dev TOVG &lye
dofel 1 dvvatdtra va {nticovv dovio oty E.E.. Avtd €xer og cofapn
emintoon v mapaficcn g apyng g Un exavampondnone.
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Avtol o1 onoiot kataeépvouvv va etdoovv oty E.E. kot kévovv aitnon
Yy Tpootacio, map’ OAEC TIG SVOKOAIEG KOl TOVG KIVOUVOLG TOL £XOVV
VRooTel, dev givor amapaitnta avtol Tov Ypeldlovtal TEPIGGOTEPO TN debv
npootacic. H «emioyn» PacileTor oTig otkovouikég duvatdtneg Tov Wimv
KOl T®V OWKOYEVEWDV TOVG , OTIC HETOAVOOTEVTIKEG TOVG KOVOTNTES, GTO
eMinedo PLOPPMONG TOVGS, KOl GE TAPOLUOLOVS TOUPAYOVTEG TOV OEV GLVIEOVTOL
L€ TOLG AOYOLG TTOV TOVG 0ONYNOOV VO EYKATUAEIYOLV TIC YDPES KATOAYMYNG
TOVG.

AvTd To GEVApPLO amOTEAOVY TO OpYIKO OMUEI0 TOV TPOYPAULATOS TOV
epappoletor to 2011/2012 pe titho: «E.T. Eicodog ommv Emucpdreia:
E&epevvavtag kawvobpleg poppég mpocPaong oTlS dadlKacieg 0oOAOLY,
ocvyypnuotodotovpevo ard v E.E. vrd 10 Evponaikd Tapeio [Tpocedywv.
To mpoypappa devepyeitan amd to Itaiikd Zoppovio yuo tovg Ilpdocpuyeg
oe ovvepyaoio pe to Evpondaikd Zoppovio yia tovg Ipdcpuyeg kot Tovg
E&opiotovg (ECRE) xabmg ko pe MKO, oxadnpaikods kot epeuvntikd
woTtitovta o€ Avotpia, Konpo, Aavia, EALGda, [taiio, Mdakta, OAlavdia,
Iomavia kor EABetio. H "Yratn Appooteia tov O.H.E. yuo tovg Ilpdcpuyeg
éxer avapeyfel og eEmtepikdg a&lohoynTig.

O1 otoyot etva:

1.H mpodbnon kot dnudcio cvlnitnon (debate) oyetikd pe v opoin
glcodo omv E.E. atépwv,,mov {nrovv moittikd dovio PAcel TANpoQopidv
KO GTOLYEL®V , TOV GLAAEYOVTOL GE KATO10 KPATN LEAT).

2. H mapaxivnon g ovintmong oe ebvikd eminedo ko enimedo E.E.
OYETIKA LE UNYOVIGHOVS 16050V Kol EVOAALOKTIK®OV HECOV TPOGPaoNS OTig
dwdkacieg acHAoL.

3. H oviloyn yvoumv tov @opéov YApoing TOMTIKNG kol GAA®V
EVOLLPEPOLEVOV UEPDV OYETIKOL HE TO LIEP KOL TO KOTE TMV OLOOIKOCLDV
TpocTATELUEVNG E100d0V (protected entry procedures, P.E.Ps.) kot GAhwv pécwov
TPOSPacng oty TPooTacia Kot 1 aELOAGYOT TOV ETMESOV TNG OLOPOVING GE
ebvikd eminedo kabmg xou oe eminedo E.E. oyetikd pe véeg moltikég won
vouobBecia og 4T apopd TNV TPASPacT OTIS SIOSIKOGIEG TOL AGVLAOV.

4.H evoucOntomoinon oyetikd pe 11 SVOKOAEG, TOV Ol AITOVVTEG GGLAO
AVTILETOTILOVV KT TNV omOTEPO TPOGPACTG TOVG OTIG SIAOIKOGIEG KOl TNV
€0pecT OLOP@VIAG Yio AVCELS.

Ot Jpoompotres TtV  Tpoypaupdtov  cvumepteAdpupovoy TNV
opybvoon gpyaotnpiov ce €Bvikd eminedo omv ABnva, Poun, Madpitn,
Biévvn, Mdita kot Kompo ko piog Evpomaikng Atdokeyng move oto
avtikeipevo to XentéuPplo tov 2011. Emiong pépog twv dpactnplotitmv
Ntav ovvevtevéelg pe mivo omd 140 evdiopepopeva pépr, UETAED TOV
onmoiwv moArtikol apynyol kot kvPepvnrikol aflwpatovyol, oe OAES TIC
ovppetEyovtes Ydpes Kabmg kar o enimedo E.E., kabbg ko amootoAéc oe
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npecPeieg mov Ppiokoviol oe TPiteg YOPES, OPACTNPLOTNTEG OTO UECH
EVNULEPWOOTG KO EKOTPATELEC.

‘Eywve avdivon tov oyetikov eumeipiov oe aplbud Kpatdv Melov
Aappdvoviag voyn TIG SLPOPETIKEG LOPPES TNG EAEYYOUEVNG KOl OUOANG
AP1ENG aTop®V pe ovaykn deBvoig TpooTaciag 1 atTovVTEG TOATIKO AGVAO.
Mmnopovv vo. dlakplfody mEVTE SPOPETIKOL TPOTOL VOUIUNG €10O50V:
OmA®UOTIKO  AOVLAO,  EMOVEYKATAGTOOY], OMOCTOAEG — AVOPOMIGTIKNG
EKKEVOONG, €LEMKTN ypNon Tov  KobeoTdTOg  Vvisa,  dlodKaoieg
nwpoototevpuévng ecodov (P.E.P.s). 'Htov gppavég OTL OTIG MEPLGGOTEPEC
YDOPEG EVOG N TEPLOGOTEPOL TPOTTOL IGO0V EPAPUOCTNKAV GTO TOPEAOSV 1)
0€ OPICUEVEG TEPMTOOELG akopa epappolovral. [lap’ 6L’ avtd 0 cLVOAKAC
aplBpdc TV ATOUMV TOL EXOPEANONKAV 1] AKOUN ETOPEAOVVTIOL OO ALTA
To GuoTHpaTo Elvar EPETIKA PKpOGS.

To mpdPAnpa gival To yeyovog 0Tt Ta TEPLOPIGTIKG KOOECTMTA Visa KoL 0L
avénpévol cuvoplakol EAEYYOlL OMOTPENMOVY TOVG SIKOLOVYOVG TPOGTAGIOG
and Vv TpocPaoct oty mpoctacic . To Bépa avtd €xet vapéel avtikeipevo
TOALTIKOV d1aAdyov otnv E.E. and tig npmdteg pépeg g opdpemong tov
Kowvov Evponaikod Zvotiuatog [Todtikod Acvriov. Ta Zvpnepdopato tov
YvpPoviiov g Evpomng oto Tdaumepe (1999) ékavav pio EekdBopn
avagopd 610 BEpo TG TPOCGPUCTC OTNV EMKPATELN TOV KPOTOV UEADV,
OTEAVOVTOG £VaL IOYVPO GO YL TNV OVAYKT 100PPOTiag HeTAED GLVOPLIKOD
eléyyov Kol mpootaciog twv mpocpvywv. H Evponaikn Emitpony| éxel og
apBpd Emkowovidv (Communications) Topovcldcel TNV avaykn yio Ty
gykaBidpvon oyediwv mpootatevuévng 16000V kat to 2002 de&nyaye pio
UEAETT OKOTIUATNTOG /XPNOIUOTNTOG OYETIKG pe TNV emeepyacio aiTHoE®V
acviov ektog ¢ E.E. Ta anotehéopato Tapovoidotniay Kot culntmonkov
oe éva o1ebvég Zepvaplo oty Poun , tov Oxtdfpro tov 2003, vad v
[Ipoedpia Tov Itohucod ZvpPoviiov, pali pe v HEAETN OKOMUOTNTOC/
ypnopomog mive oto Evponaikd [podypaupe Etaveykatdotoong.

Y10 [Ipdypappa g Ztokyoiuns (Askéupprog 2009) 1o Xvppoviio g
Evpdmng onidver 6t «ol d10d1Kacieg Yoo TPOoTUTELUEVT 10000 Kot M
édoon avBpomioTikng visa o Tpémel va dilevkolvvBoivy dnwg emiong OtL «
Bo mpémel va cuveylotel 1 aviAlvon NG OKOMUOTNTAG Kot 1) VOUIUEG KOt
TPOKTIKEG EMTTMOOELS TNG KOWNG O10d1KAGI0G TNOE®Y TOATIKOD AGVAOL
evtog kot extoc g E.E». Xto Xyédo Apdong yio to I[pdypappa tng
Yrokyoaung n Evponaiky Emitpont| avakowvdvel v «Emkovovia Yo véeg
TPOOTTIKEG GYETIKA LE S1001KATIEG AGVAOL , GTOYEVOVTAG KUPIMG OTIG YDPES
dtékevono» uéyptto 2013.

Metd amd 10 ypovia moArtikov dtoAdyov, To oy€d10 Yo TV gykadidopuon
evog Bvpomnaikov Tlpoypdppatog Enaveykatdotaong xel kavel onpovikd
prpoto eved to oxédia mpootatevpévng €16000v(P.E.P.s) oyt povo dev
avantoydnKov og evponaikd eminedo aAAd KatapynOnkav 1 meplopicTnKov
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o€ KPATN WEAN, TOL TPONYOLUEVMG giyav vioBetnoetl Tétow oyédia. TNV
EABetia , 6mov 1o €BviKO HOVIEAO TWPOGTOTELUEVIG TPOCTAGING E1GOO0VL
Bewpovvtay mapddetypo KoANng mpoktikng, n KvuPépvnon mpoteiver v
katdpynon tov. To Sapkéc emyyeipnpa yio v avabedpnon tov edvikmv
GLOTNUATOV TPOCTACING 10000V gival TO YeYovac OTL piol TETON TPOKTIKY
dev umopel va yivel og pio HOVO 1 OE UEPIKEG YMDPEG, OAA TPEMEL VA
oe€ayBel amod éva peydro apBpd Evponaikov Xopaov.

To mapdv moATIKO Kol otkovopkd mepifariov g Evpdmng dev eivan
ELVOTKO Y10 TNV €l00y®YN OYedl®V Yoo TV OHOAN AQEN OTOU®V TOL
avalntovv diebvn mpoctacia. O eofog 6Tt Tétown oyédia Bo umopovoav va
€Youv ®¢ amotéAeca TOV aveEEAeykTo avénpévo apliud atodHvImV ToAMTIKO
dovlo, 1 TN dnuovpyia evdg mapdyovta EAENG- KATL TO Onoio cuvemdyeTot
avENUEVO KOGTOG KoL TNV avAYKN TNg oOENCNG TPOoOTIKOD SUTAMUATIKMV
OTOCTOAMV- eKTéEONKe amd €va PEYAAO apOUO EVOLLQEPOUEVOV UEPDV.
Agdopévov Tov TPVl KAMPIOTOG, 0uTdg 0 POPOG Umopel va EMNPEACEL TOVG
eopeic yapaéng moMTikig Kot v kown yvoun. o to Adyo avtd, ot
TOPOKATO TPOTACE; Kol ovotdoelg Pacilovior o€ pio  otodiokn
TPOGEYYION.

Q¢ amotéhecpa TG O1EVEPYOVLEVTG EPEVVITIKNG EPYOTing , aiveTol OTL
0 YeviKOg otoyog givar va dievpuvBodv Pruo mpog Prjua .ot SuvoTdTNTEG
npooPacn oo £davoc tne E.E. avlpdrwv pne avdiykn 6iebvoic mpoctocioc
ue éva TokTikd Kot ouaAd TPOTO.

[Ipodto’ an’ 6Aa , 0 OPIGHOG AVTOL TOV GTOYXOL o orualve TNV oAAMYN
KOVATOVPOG ,1] OTOi TPEMEL VO COUPMVEL LLE TNV KON Yvdun otnv Evpom.
[Mop’ Oheg TIg KPITIKES KOl AMAIGIO00EES YVOUES TV EVOLUPEPOUEVOV LEPDV
o€ OTL aPopad mo TeEXVIKG (nTNpaTe Yo To Tog Oa mopevTovv, 1 devpuven
TV opimv ylo TNV VO €16080 TV TPOSOHY®V, [LE TNV EVPVTEPT Evvold. ,
exhoppavetor g embount and oxeddv OAovg TOvg EpWTNOEVTEG TMV
ouvevievéewv. H eotiaon eivar oty gicodo kol oyl oTig dodikaciec. Agv
elvar 160 to BEpa Tov Vo doBel 1 GdELD VO UTTEL KATOL0G GTN YMPX OV €ivat
Nnon ota cbvopa , CAAG pion VORI €yyonon €16000V OTN YOPO TPV TNV
avoyY®PNOoT amd TNV ¥OPO KATOYy®YNg 1 TNV evotdpeon yopa. Movo Pdaoet
OVTNG TNG €YYV ONG TO TOEIOL Umopel va tvat aoaAég Kot OHOAO.

‘Etor Aowdév avtd mov €yel onpocio eivar m visa — gdv LEAPYEL
TOPEKKAIOT amd KAmowo amopaitnto otoyeio yw tn Bedpnon g N 1M
gVYEPELD Y10 TNV OTOKTNON TG,

YVVETMG, GE TPMTO GTASIO TAPEUPACTG, 0L TOMTIKES Yia TIG Visa maifovv
évav kuplapyo poéro. Ta emAneBévio pétpo oe avty T @Aon Ogv
ouvemayovtol oAloyn TG vmipyovcog vopobesiag e E.E. aAdd v
£OOPLOYN TOV LTOPYOVIOV KOVOVeV Ue Tpdmo mov kabopiletonr omd tov
TOPAYOVIO TNG MPOOTAGING, MG AMAPAITNTOS CUGYETIGUOC UE TIG TMPLVEG
TPOKTIKEC.
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H ZvvOnin tov Schengen tov 1990 o610 dpbpo 16 kabog kot 0 Kddikag
Oeopnoeov tov 2009 oto apbpo 25 emrpémovv v Kot eEaipeon
TOPEKKAIOT ond TIG KOVOVIKEG OTOLTOELS €16000V Yo avOpoOTIGTIKODS
Adyovg, eBvikd cvpeépovta 1 S1ebveic VITOYPEDOELS KOl AMOITNGELS Y10 TNV
édoon visa cOpeova pe tn Schengen.

H Visa meplopiopévng €dapikng 1oy0og, n omoia gival €ykvpn HOVO 61O
Kpdrog Mérog mov tnv £xel eKODOEL, UTOPEL VO TOPEXETAUL ATTO SUTAMLOTIKEG
anootorég v Kpatdv Melmv og ydpeg KOTaymyng Kot EVOIAUEGES XDPES.
[Ipoteiveton m £€kdoon oamd ta Kpamn MéAn eBvikov katevBoviipiov
YPOUU®V, £TCL MOTE VO LELOBEL TO VP0G TNG OLOKPITIKOTNTOS COYETIKA [UE TNV
éxdoorn visa meploplopévng €d0IKNG oyvoc. EmumAéov, ocvotivetar m
vioBémon and v Evponaik ‘Evoon pn decpevtikov katevbuvinplmv
YPOUU®V €TCL OCTE VO EVOPUOVIGEL TNV €QOpUOY Tov Gpbpov 25 Ttov
Kodwa Osmpnoemv petadd tov Kpatov Mehov . Kot otig 000 tepntdoels
mpoteivetal 1 aSOAOYNON TGOV OUIMUAT®V Yo TV €K80om  visa
TEPLOPICUEVNC EOAPIKNG OYVOG VIO TO TPICUA TNG TPOCTAGING, T.Y. OV 1
amOppPIYT TETOLOV OTNUATOG Umopel va ekBEceL Tov attovvta e dimén 1 og
coPBapn PAAPN.

O xatevBuvtipies ypoupés g E.E. axoiovBovv 1o mapdderypo avtdv
mov ekd60nKav to 2010 yia T1g amootoAég g Frontex.

Ye emouevo Pruo ovtég ol KatevBuvTNple YPOUUES UTOPOLV v
evoopatwdodv otig Koweg [po&evicég Odnyleg vy tig Bemprioelg visa.

e ebvikn Pdon , umopel va emitpanel o€ SMAGUOTIKEG OTOGTOAEG VOl
eKdidovv TaIOTIKG Eyypaga , OOV ivol oVTO AmAPAITTO O TEPUTTMGELS
Oetikng afloloynong oTNUATOg Visa TEPLOPICUEVNS €DAPIKTG 1oYv0g. Ot
katevBuvtipieg ypoppég g E.E. Oa mpénet avtd va 1o evBappivouv.

[Ipoteivetor va  ovateBel oto Evpomaiké Ipoaeeio Ymootipi&ng
[Ipoceiywv —EASO n mapaxoiovdnon tov edvikdv mpoktikdv £kdoong
visa TePLOPIGUEVNG €80PIKNG 10YV0G OGS Kot 1) TPOTACT TPOTOAOYIDV TMOV
katevbuvinplov ypappmv. Emiong mpoteivetar o Opyaviopnog Ospeiiwdmv
Awowopdtov g Evponaikng ‘Eveong -FRA  va  avordfer v
TopoKoAoOONoN o€ YEVIKOTEPO EMIMESO TNG EQUPUOYNG TMOV TOMTIKOV
fewpfoewv visa , VIO pio EVPVTEPT TPOOTTIKY| AVOPOTIVOV SIKOIOUAT®V.
Bdoet g gunepiog mov poiig Eexivnoe vo Aapfdvel vmoOyn 1o OKovVouKd
kivitpa tov Kpatdv Meldv mov Tpoceépovy ydPOovs ETOVEYKOTAGTAONG,
npoteivetar 1 xpnon tov Euvpomaikov Tapeiov yw tovg Ilpdoeuyeg 1
mapopole Tapeic mTov Ba cuotnBovv 610 pEALOV, Yo TNV TEPiIOdO PETA TO
2014. Me avto tov tpomo ta Kpdatn Méin Aapfdvovv “bonus” oyeticd pe
Tov 0pfUd TV a1ToOVI®OV AGVAO, Ol 00101 EIGEPYOVTOL OTY| XDPO. PAcEL TNG
visa TePLOPIGUEVTG EGUPIKTG 10YVOG.

EmmAéov, mpoteiveton m mpdPreyn efaipeong amd TS OMOUTNOELG
Oedpnong visa oe eEUIPETIKEG MEPMTMOELS, LIEP VANKO®YV YOPAOV OV
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TpoépyovTal omd ydpeg Omov yivovion polikég mopafidoeic avlpomivov
SKOLOUATOV.

Metad Tov mpotepnudTedv  piog TOAITIKNG Oedpnong visa mwov
kaBopiletar amd Tov Tapdyovia g mpocTaciog ival 1 Heiwon Tov apBov
TOV o1TOOVI®V GGLAO TOV VIOKEWTOL oTS Oladikacieg tov Kavoviouov
AovfPAivo II ITiBavoi ortodvieg dovio Ba amevbivoviay oe SMA®UOTIKEG
arootorég Kpatdv Mel@mv e To omoio vrdpyel KAmolog cHVOEGOG KOl GTO
omoia BéAovv mpdypatt va eicéABovuv. 'Etot dev Ba eioépyoviav og pia ydpo
Y10 TOLG AOYOLG KOl LOVO TG YEMYPAPIKNG OTOGTACTG KOl TOV TAEIOIOTIK®OV
S1EVKOAOVGEMV.

Yuvenmg, vrotifetor 0Tl GvOp®TOL MOV EIGEPYOVIOL OE EMKPATELN
Kpdtovg Méhovg pe visa mepopopévng eda@ikng 1oyxvog oev  Oa
EMYEIPNOOVY «OEVTEPEVOVGES LUETAKIVIOEIS) GE AAAEG YDPEG 1| TOLAN(LOTOV
0o T0 Khvouv og pKpdTEPT KAIMOKO.

Yg outn TV TPOTN EACT , TPOTEIVETOL EMIMALOV, 1 g€yKabidpvor Tov
Hpoypéppatog Evponaikig Emaveykardotaong. H molitikr fovinon
oV avantocoetal To terevtaio 10 ypdvia kabdg Kot N TPdoEATN E1GAYOYT
€OVIKOV TPOYPOUUATOV ETOVEYKATAOTOONG 0€ Kamowo, Kpdtn Mékn-axoun
Kot 6€ [Kpd apBpo- arotelobv Betikd onuadia.

Iap 60X’ avtd ot ahlayég oty mpdosPacn npoctaciog otnv Evpdnn Oa
TOPOUEIVOUV TOAD TTEPLOPICUEVEG, EAV O GUVOAKOS 0ptBUdS TOV OTOU®V TOV
TOVG TTOPEYETOL OLEBVIG TPOGTAGIN TUPAUEIVEL OTO OTUEPIVA EMIMEDAL.

‘Etor Aowmodv, mpoteivetar n em€vOLoT OE EKGTPOTEIEG TANPOPOPNONG,
CYETIKO PE TNV OVAYKN EMOVEYKOTACTOONG TOV TPOCEUY®V, Yo TN
dlpdpemon g kowng yvoung oe OoAn v Evponn . Ta peilovrikd
npoypappata e E.E. Oa nmpénel va mapéyovv mo yevvarddwpa Kivntpa ot
Kpdtn Mékn, étor dote va evtayBovv ota mpoypdupota kot vo avénbei o
aplOOG TV S1KALOVY®V.

[Ipémer a1 va emonpovOel OTL ToL TPOYPALLUOATE ETOVEYKATAGTOCNG OEV

VITOKaOIGTOOY TNV avaykn TPOPAeyng GAA®V UETPOV TPOCTATELUEVNG
e166o0v (P.E.P.s). H enaveykatdotaon pmopel va Aapfavel ydpo amd v
YOPU KATOYOYNG Kot TPpoiTohETel 6TL 0 TPOSPLYAG EXEL O PTACEL GE pia
tpitn yopa. Or toMTikég Bedpnong visa pe ELPact oTNV TPOoTAGIO Kol Ol
dwdikacieg mpootatevpévng €cddov (P.E.P.s) Bo mpémer va  eivon
EPUPLOOTEES OTIC YDPEG KATAYMYNG KAOMG Kol OTIC EVOLAUETES YDPES, 0POD
OmOTELOVV TO HOVO TPOTO AMOPLYNG SYHOV Kot Paptdg PAAPNG.
Yg debtepo emimedo , mpoteivetan M evBdppuvon tov Kpatov Mehav va
€1GAYOLVV 1 VO ETOVEIGAYOLV, EOVIKG 6)£010 TPOGTATEVREVIS E160H0V Yio
O1TOVVTEG GGLAO OTIS YOPES KATay®yng KoOMG kol Yo ovTovG TOL
advvaTovV vo AAPovy mTpooTacio oTIG EVOLALESES YDPES TPAOTOV KATAPVYLOV
1 S1EAgLONG.

- 106 -



Avtd Ta oyédla Ba Empene Kuping va akoiovBovv 1o EABeticd Movtéro kot
va mpoPAémovv emiong mpdobetec HOpPEC MPOoPOoNG e SUTAMUOTIKEG
OTOCTOAEG, OTMG T.Y. OLOSIKTLAKEG OUTNOELS, KO 1) TN SLOYETEVON OUTHGEDV
péom g "Yratng Appooteiog tov OHE yuw tovg Ilpocouyeg 1 AebBvav
MKO, avoyvopiopéves Kot mapoOceG GTNV YMOPO OV OSUEVEL O OITOV
TOMTIKO GoVAO.

Ye mepimtoon 0Oetikod  0mOTEAEGULOTOC TPOCLURTOUATIKOD — EAEYYOV
(screening) , Kot oA Ba Tpémel vo eKOIOETAL Visa TEPLOPIOUEVNS 1GYVOG .
[Mop ‘60" avtd n €kdoon Ba mpémel va yivetor PAcel Hel@PEVNG OLOKPLTIKNG
gvyépelag g exdovoag apyng Kot n amdppyn Ba mpémel va vrdketal o
dwkaotiko éreyyo. H evBappuvon and v E.E o propovce kot moit va €xet
™ popen kKabodnynong kot kotevhvvong tng moAlTiknig Tov Kpdtoug
Méhovg kou Bo mpémel kot oA va mephapPdvel otovouiko KivnTpo Kot
arolnuiwon.

To EASO 6a npémet yio axéun pio popd va mopakorovbel Tic ovoidoElg

TPOKTIKES KO EUTELPLEC.
e tpit @don mpoteivetan N avedwetiTmon g Odnyios Awwdikaciog,
€10ayovtag U OeCUELTIKOVG KOVOVES Yo dladlkacieg ot mpeoPeieg, ot
omoieg B mpémel va eivar 660 T0 duVaTOV MO TOPOUOLES YIVETOL LUE TOVG
Kavoveg mov OEmovv TIg S1adkacieg Tov emaKoAovBovv TV ATHoEMV
acVAoL 6Ta £049N TV Kpatdv Melmv.

To apBpo 3 mapdypapog 2 g Odnyiog , To onoio amokAeiel artnpata
v SmA®paTIKO Govho M €doekd dovio, Bo PmOpPOVGE GLVEM®MS V.
tpomomtonfel, emuTpémoviog  Omov  glvar  dvvatd, TNV EQOPUOYN
OLOOIKOOTIK®Y  KOVOVOV KOl EYYLNOEMV  EQOUPUOCUEVOV OE  EOOPIKEC
dwdikacieg og dradikaocieg off-shore.

To medio epapuoyng g ovadiatumwong Ba fTav 1 Evaprovion ovolwdmV
TPOKTIKOV Kol 1 €yKabidpuon eldyiotov Tpotummv epoppoocipa o Kpdmn
Mé€An, mov £govv 160 yAYEL OXESLN TPOSTATEVUEVTG EIGOSOV.

e T€TapTO OTAO0, O [0 LOKPOTPODEGT TPOOTTIKY), TPOTEIVETAL M
avafedpnon tov Kobdika Oewpnoewv, eodyoviag tnv mhovotnTo TNng
éxdoong visa mpootaciog g “visa Schengen”, emutpémoviag €161 TN
petaxivnon yuoo pHéypL TPELG UVES GE OTOLOONTOTE HEAOG TOL GULGTILOTOC
Schengen, kaBdg emiong Kot emaxdAovdn aitnon acviov. Kot wét, avtd 6a
peiove tov apBpd Tov a1todvimv AoLAO, oL petatomifovrol amnd T pia
Yopa otnv AN coppova pe tov Kavoviopd tov AovPAiivov, apod oTic
TEPIOCOTEPEG TMEPIMTAOCEL TO oaitnuo mpootaciog 6o mapovolaldtav
angvfeiog oV Ydpa 6Tov 0 ATdV dovio emibupel va wdel Ko Bo cuvémuTTe
pe v TpdT Yope apiEng oty E.E.

Ot mpovmoBécelg yio v €xdoon visa mpootaciag, 1 omoia Oa pmopovoe
apylKd vo meploplotel o€ €vav oLYKEKPIUEVO aplBud Tpitev ywpov, Oa
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pénel va eykadidpubel e deopEVTIKOVG KOVOVEG PACEL EUTEPLOV OO TO
TPOTYOLLLEVA GTASLOL.

Y10 té€hog avtov Tov YApTN Topeiag, N Evponaikh Emitponn Oa mpémel va
npoteivel pio Odnyla yuo dwodikaocieg mpootatevpévng €1c6dov (PEPs),
omoia O vioBetnBel amd O6Aa to Kpdtn MéAn, oto mvedpa g guhdvng
petaly tov Kpoatov Mehov mg E.E. , odppwve pe to apbpo 80 trng
YuvOnkng g Aocafavoc.

[IpovmoBéceic yio 10 weédewn amd ta oyédw P.E.P. npénel va givon mpdta
am’ ‘OAo. M TPOCMOTIKN OCPAAELD. TOL OLTOVVTIOG, 1| OVAYKY OTOKTNGONG
debvoic mpootaciog, 1 EAAeyn duvaTOTNTOG OMOKTNONG OTOTEAEGLLOTIKNG
TPOCTOCING GTNV EVOLANEST XDPA, T ELTAOE TOV OTOUOV, Ol JEGUOL LE
HEAN NG OWKOYEVELWNG oL Olapévouy oe évo Kpdtog Mérog kot kdbe
OYETIKOG oUVOEGOG e omotodnTote Kpdrog Mérog.

Ev ovyetr g Avakoivoong g Evponaikng 'Eveong oyetikd pe «tig véeg
npooceyyioelg yia tpdsPaon otig dadikacieg acOAov» propei vo Tpotadei N
ékdoon ek t@v mpotépav evog Ilpdowng Biflov , emupémoviog evpeieg
dafovievoets.
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SOMMARIO

La presenza fisica del richiedente protezione nel territorio dello stato membro
¢ requisito fondamentale per chiedere asilo nell’Unione Europea. L’accesso
alla protezione ¢ dunque legato all’ammissione al territorio.

Le misure introdotte nell’ambito del regime dei visti e delle frontiere
dell’UE hanno reso sempre piu difficoltoso 1’esercizio del diritto di chiedere
asilo ai sensi della Carta dei diritti fondamentali dell’UE, rendendo
praticamente impossibile per la maggior parte dei richiedenti protezione
raggiungere 1 territori dell’UE in modo regolare.

Non solo sono stati rafforzati i controlli alle frontiere esterne dell’UE, ma i
meccanismi di sorveglianza sono stati estesi anche ai territori dei paesi terzi.
Le sanzioni ai vettori, il dispiegamento di funzionari di collegamento
incaricati dell’immigrazione (ILOs) e di funzionari di collegamento negli
aeroporti (ALO); il supporto finanziario e logistico ai governi di paesi terzi
cosi come gli “incentivi” per il rafforzamento dei sistemi di controllo e di
sorveglianza; 1’attuazione delle attivita FRONTEX nelle “aree sensibili”; e in
alcuni casi, il respingimento indiscriminato dei migranti e dei richiedenti asilo
verso i paesi di origine o di transito sono solo alcune delle misure del
pacchetto designato alla lotta contro I’immigrazione irregolare ma che di fatto
restringe sostanzialmente il diritto di chiedere asilo.

Di conseguenza, ai richiedenti asilo non resta altra scelta che pagare i
trafficanti per il trasporto via terra, mare o aria. Secondo stime calcolate sulla
base di incidenti che si sono verificati tra il 1998 e il mese di agosto 2011,
17.738 persone hanno perso la vita nel tentativo di raggiungere 1’Europa. Solo
nel 2011, circa 2.000 bambini, donne e uomini sono morti nel Canale di
Sicilia. Considerando soltanto la rotta dalla Libia verso I’Isola di Lampedusa,
nel 2011, ha perso la vita 5% di tutti coloro che hanno tentato di raggiungere
I’Europa.

La maggior parte delle persone che cercano di raggiungere 1’Europa sono
generalmente soggette a gravi violazioni dei diritti umani e sfruttamento
durante il percorso e in particolare nei paesi di transito e/o in altri territori,
come ad esempio |’alto mare considerato de facto res nullius.

Nel contesto dei flussi migratori misti, le persone sono spesso intercettate
in mare e in molte occasioni non hanno alcuna possibilita di chiedere asilo
nell’UE, con il concreto rischio che il principio di non refoulement venga
violato.

Le persone che nonostante le difficolta e i rischi riescono comunque a
raggiungere i territori dell’UE e a chiedere asilo non sono necessariamente
quelle che hanno maggiormente bisogno di protezione internazionale. La
“selezione” si basa sulle risorse finanziarie a disposizione di queste persone e
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delle loro famiglie, le capacita migratorie, il livello di istruzione e altri fattori
non collegati ai motivi che le hanno spinte a lasciare il paese di origine.

Questi scenari sono il punto di partenza del progetto “E.T. Entering the
territory: exploring new forms of access to asylum procedures” (ET ingresso
nel territorio: esplorando nuove forme di accesso alle procedure di asilo),
cofinanziato dall’UE nell’ambito del Fondo Europeo per i Rifugiati e attuato
tra il 2011 e 2012. Il progetto ¢ attuato dal Consiglio Italiano per i Rifugiati
(CIR) in partenariato con il Consiglio Europeo per i Rifugiati e gli Esuli
(ECRE) e le Organizzazioni Non Governative (NGOs), accademici e istituti di
ricerca in Austria, Cipro, Danimarca, Grecia, Italia, Malta, Paesi Bassi,
Spagna e Svizzera. L’UNHCR ¢ coinvolto come valutatore esterno.

Gli obiettivi sono:

1) Promuovere il dibattito sull’ingresso ordinato dei richiedenti la
protezione internazionale nell’lUE tramite ['uso di informazioni e dati
riguardanti le esperienze fatte in un determinato numero di stati membri,

2) Stimolare la discussione a livello nazionale e dell’UE sui meccanismi di
ingresso ordinato e forme alternative di accesso alle procedure di asilo;

3) Raccogliere opinioni di politici e di altri stakeholder sui pro e i contro
delle procedure di ingresso protetto e sulle altre forme di accesso alla
protezione nonché valutare il livello del consenso a livello nazionale e
dell’UE su nuove politiche e legislazioni relative all’accesso alle procedure di
asilo;

4) Promuovere attivita di sensibilizzazione sulle difficolta che le persone
incontrano nell’accesso alle procedure di asilo e cercare consensi per trovare
soluzioni.

Tra le attivita progettuali si annovera l’organizzazione di seminari
nazionali svoltisi ad Atene, Roma, Madrid, Vienna, Malta e Cipro e di una
Conferenza europea realizzata nel settembre 2011; 140 interviste a vari
stakeholder tra cui leader politici e funzionari governativi di tutti i paesi
coinvolti ed anche a livello dell’UE; missioni presso alcune ambasciate in
paesi terzi; campagne e attivita di comunicazione.

Sono state altresi analizzate le esperienze fatte in alcuni stati membri
riguardo alle diverse forme di arrivi gestiti e ordinati di persone alla ricerca di
protezione internazionale. Possono essere distinte cinque modalita di ingresso
regolare: asilo diplomatico; reinsediamento; operazioni di evacuazione
umanitaria; uso flessibile del regime dei visti; procedure di ingresso protetto.
Nella maggior parte di questi paesi una o piu di queste modalita sono state
attuate in passato o, in alcuni casi, sono tuttora presenti. Tuttavia, il numero
totale delle persone che hanno avuto o che tuttora beneficiano di questi
schemi ¢ estremamente basso.

La questione relativa alle misure restrittive sui visti e ai controlli rafforzati
alle frontiere che ostacolano I’accesso dei richiedenti asilo alla protezione ¢
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stata oggetto di dibattiti politici nell’ambito dell’UE sin dall’inizio della
costruzione del sistema comune di asilo europeo. Le Conclusioni del
Consiglio Europeo adottate a Tampere (1999) fanno un chiaro riferimento alla
questione inerente I’accesso al territorio, mandando un forte segnale circa la
necessita di bilanciare i controlli alla frontiera e la protezione dei rifugiati..

La Commissione europea, in alcune Comunicazioni, ha indicato la
necessitd di introdurre schemi di ingresso protetto e, nel 2002, ha
commissionato uno studio di fattibilita riguardante le procedure di asilo al di
fuori dell’UE. I risultati sono stati presentati e discussi durante il seminario
internazionale svoltosi a Roma nell’ottobre del 2003, sotto la Presidenza
Italiana del Consiglio dell’UE insieme ad uno studio di fattibilita su un
Programma Europeo di Reinsediamento.

Nel Programma di Stoccolma (dicembre 2009) il Consiglio Europeo indica
che le “procedure di ingresso protetto e il rilascio di visti umanitari
dovrebbero essere facilitati” e che lo “studio relativo alla fattibilita e alle
implicazioni giuridiche e pratiche del congiunto esame delle richieste di asilo
all’interno e al di fuori dell’Unione dovrebbe continuare”. Nel Piano di
Azione del Programma di Stoccolma (aprile 2010) la Commissione annuncia
una “Comunicazione su nuovi approcci concernenti I’accesso alle procedure
di asilo per quanto riguarda i principali paesi di transito” entro il 2013.

Dopo piu di dieci anni di dibattito politico, il piano per I’istituzione di un
Programma Europeo di Reinsediamento ha ottenuto risultati concreti mentre
gli schemi di ingresso protetto non solo non sono stati sviluppati a livello
europeo ma sono stati addirittura aboliti o limitati negli stati membri che
hanno gia sperimentato tali procedure.

In Svizzera, sebbene vi sia un modello nazionale di procedure di ingresso
protetto considerato un esempio di buone prassi, il governo sta attualmente
proponendo la sua abolizione. Una ricorrente argomentazione in favore della
revisione della procedura di ingresso protetto si basa sulla considerazione che
tale procedura non puo essere attuata soltanto in un singolo stato o in alcuni
paesi, ma deve essere realizzato in un numero significativo di stati europei.

L’attuale situazione politica e finanziaria europea non favorisce
I’introduzione di politiche di ingresso ordinato e regolare di richiedenti
protezione internazionale. Il timore, sollevato da alcuni stakeholder, ¢ che tali
procedure generino un flusso imprevedibile e consistente di richiedenti asilo o
che possanoo sviluppare un “fattore di attrazione” — che provocherebbe un
incremento dei costi e la necessita di aumentare il personale presso le
rappresentanze diplomatiche..

Nell’attuale contesto tale timore potrebbe influenzare i politici e 1’opinione
pubblica. Per tale motivo, le seguenti proposte e raccomandazioni sono basate
su un approccio graduale.
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Sulla base dei risultati della ricerca, sembra che 1’obiettivo generale sia
quello di allargare gradualmente le possibilita per le persone bisognose di
protezione internazionale di raggiungere i territori dell’UE secondo modalita
regolari e ordinate.

Innanzitutto, la definizione di questo obiettivo comporterebbe un
cambiamento culturale che deve essere condiviso con I’opinione pubblica in
Europa. Nonostante le molte critiche e le opinioni pessimistiche espresse dagli
stakeholder riguardo a questioni piu tecniche su come andare avanti,
I’allargamento dello spazio per 1’ingresso regolare dei richiedenti protezione
internazionale ¢ considerato come necessario ed auspicato da quasi tutti gli
intervistati.

Il focus ¢ sull’ingresso piuttosto che sulle procedure. E non ¢ tanto una
questione di autorizzare una persona gia presente alla frontiera a fare ingresso
nel territorio, bensi una garanzia legale all’ingresso nel territorio prima della
partenza dal paese di origine o da un paese terzo.

Solo sulla base di tali garanzie il viaggio puo essere sicuro e regolare.

Tutte le modalita complementari di accesso alla protezione hanno in
comune questa nozione di autorizzazione al viaggio. Comunque si tratta di
visti, sia nel caso di una deroga dai requisiti del visto che di facilitazione
nell’ottenimento del visto.

Conseguentemente, in una prima fase di intervento, le politiche dei visti
giocano un ruolo predominante. Le misure adottate in questa fase non
comportano cambiamenti dell’esistente legislazione dell’lUE ma piuttosto
un’applicazione delle norme esistenti che tengano conto delle esigenze di
protezione come un necessario bilanciamento delle prassi correnti. Sia la
Convenzione Schengen del 1990 (articolo 16) che il Codice Visti dell’UE del
2009 (articolo 25) consentono eccezionalmente deroghe dai normali requisiti
di ingresso per motivi umanitari, d’interesse nazionale oppure per obblighi
internazionali.. Il visto con validita territorialmente limitata, valido solo per lo
stato membro che lo ha emesso, puo essere rilasciato dalle rappresentanze
diplomatiche degli stati membri nei paesi di origine o nei paesi terzi.

Si raccomanda che gli stati membri emettano linee guida nazionali per
ridurre I’ambito di discrezionalita riguardo il rilascio del visto con validita
territoriale limitata. Inoltre, si raccomanda che I’'UE adotti linee guida non
vincolanti per armonizzare 1’applicazione dell’articolo 25 del Codice visti
dell’UE tra gli stati membri. In entrambi i casi si raccomanda che le richieste
del rilascio del visto con validita territoriale limitata siano esaminate sotto
I’aspetto di protezione (ad esempio se il rifiuto di tali richieste potrebbero
esporre il richiedente alla persecuzione o al danno grave.

Le linee guida dell’UE potrebbero seguire I’esempio di quelle emesse nel
2010 per le operazioni FRONTEX.
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In una fase successiva, le linee guida potrebbero essere incorporate nelle
Istruzioni Consolari Comuni sui visti.

A livello nazionale, le rappresentanze diplomatiche potrebbero anche
autorizzare il rilascio di un documento di viaggio, laddove necessario, in caso
di valutazioni positive della richiesta di un visto con validita territoriale
limitata; le linee guida dell’UE dovrebbero incoraggiarne il rilascio.

Si raccomanda che 1’Ufficio Europeo di Sostegno per 1’ Asilo sia incaricato
di monitorare le prassi nazionali sul rilascio dei visti a validita territoriale
limitata, ed eventualmente di proporre emendamenti alle linee guida. Si
raccomanda, altresi, che I’Agenzia dell’Unione Europea per i diritti
fondamentali — FRA sia incaricata di monitorare piu in generale
I’applicazione delle politiche dei visti sotto una prospettiva piu ampia dei
diritti umani.

Sulla base delle esperienze fatte, riguardo agli incentivi finanziari agli stati
membri che offrano posti di reinsediamento, si raccomanda 1’uso del Fondo
Europeo per i Rifugiati o di futuri fondi simili previsti dal 2014 in modo tale
che gli stati membri ricevano un “bonus” in relazione al numero dei
richiedenti asilo che fanno ingresso nel paese in base al visto con validita
territoriale limitata. Inoltre, si raccomanda di prevedere in casi eccezionali
esenzioni dal requisito del visto in favore di cittadini di un paese dove
vengono attuate massicce violazioni dei diritti umani.

Tra i vantaggi di un’applicazione delle politiche di visti che tengano conto
delle esigenze di protezione si annovera la diminuzione del numero dei
richiedenti asilo sottoposti alle procedure previste dal Regolamento Dublino
II. Potenziali richiedenti asilo potrebbero rivolgersi alle rappresentanze
diplomatiche di uno stato membro con cui esiste un legame o che sia disposto
ad accoglierli, e non entrerebbero in un paese solo per questioni relative alla
distanza geografica e alle facilitazioni di viaggio.

Di conseguenza, si suppone che le persone che entrano nel territorio di uno
stato membro con un visto a validita territorialmente limitata o esente dal
requisito del visto, non intraprenderanno “movimenti secondari” verso altri
paesi, o quanto meno lo farebbero in misura ridotta.

In questa fase, si raccomanda inoltre di istituire un Programma europeo di
reinsediamento. La volonta politica sviluppatasi negli ultimi 10 anni, e la
recente introduzione di programmi nazionali di reinsediamento, anche se in
numeri molto bassi, in vari stati membri ¢ da considerarsi un segnale positivo.
Tuttavia, I’'impatto dell’accesso alla protezione in Europa sara molto limitato
fintanto che il numero dei posti disponibili nel suo insieme rimarra ai livelli
attuali.

Si raccomanda quindi di investire in campagne di sensibilizzazione rivolte
all’opinione pubblica in tutta Europa sui vantaggi e sulla necessita di
reinsediamento dei rifugiati. [ futuri programmi dell’UE dovrebbero
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prevedere incentivi piu generosi in favore degli stati membri affinché essi
partecipino al programma e aumentino il numero dei beneficiari.

Occorre nuovamente sottolineare che i programmi di reinsediamento non
sostituiscono le altre forme di ingresso protetto che dovrebbero essere
comunque previste. Il reinsediamento non puod essere attuato nel paese di
origine e si presume che il rifugiato abbia gia raggiunto un paese terzo. Le
politiche dei visti che tengono conto delle esigenze di protezione e le
procedure di ingresso protetto, dovrebbero a loro volta, essere applicate sia
nei paesi di origine che nei paesi terzi, in quanto sarebbe il solo modo per
evitare la persecuzione e il danno grave.

In una seconda fase, si raccomanda che gli stati membri siano incoraggiati
ad introdurre o re-introdurre schemi nazionali di ingresso protetto per i
richiedenti asilo nei loro paesi di origine e per coloro che non riescono ad
ottenere protezione nei paesi terzi di primo approdo o di transito.

Questi schemi dovrebbero, in linea di massima, seguire 1’attuale modello
svizzero e dovrebbero prevedere anche modalita supplementari di accesso alle
rappresentanze diplomatiche come richieste on-line e/o presentare le richieste
attraverso ’'UNHCR oppure le ONG internazionali, riconosciute e presenti nel
paese in cui si trovano i richiedenti asilo.

Nel caso di un risultato positivo della preliminare verifica della richiesta,
dovrebbe essere emesso un visto con validita territoriale limitata. In questo
caso, l’autoritd emittente avra un potere discrezionale molto piu ridotto; le
decisioni di rigetto dovrebbero essere sottoposte a ricorsi.

L’incoraggiamento da parte dell’UE potrebbe concretizzarsi in direttive
politiche che dovrebbero includere, anche incentivi finanziari e
compensazioni.. L EASO dovrebbe svolgere un’attivita di monitoraggio
dell’esperienza acquisita e delle prassi.

In una terza fase, si raccomanda la revisione della Direttiva Procedure, con
I’introduzione di norme non vincolanti riguardanti le procedure presso le
ambasciate che dovrebbero essere quanto piu possibile simili a quelle che
regolamentano le procedure territoriali negli Stati Membri.

L’articolo 3(2) della Direttiva, che esclude la possibilita di presentare le
richieste di asilo diplomatico o territoriale presso le Rappresentanze degli
Stati Membri dallo scopo della Direttiva stessa, verrebbe dunque emendato
consentendo, laddove possibile, che anche all’estero siano applicate le stesse
norme e garanzie procedurali in vigore nel territorio nazionale.

Tale revisione sarebbe finalizzata ad armonizzare le prassi e a stabilire
standard minimi applicabili negli stati membri che abbiano adottato schemi di
ingresso protetto.

In una quarta fase, da prevedere in una prospettiva di lungo termine, si
raccomanda una revisione del Codice Europeo sui visti, introducendo la
possibilita di emettere visti di protezione come “ Visti Schengen”, che
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consentano di viaggiare per un massimo di tre mesi in ogni stato parte del
sistema Schengen e conseguentemente di fare richiesta di asilo. Anche in tal
caso si ridurrebbe il numero dei richiedenti asilo che vengono trasferiti da un
paese ad un altro ai sensi del Regolamento Dublino, poiché nella maggior
parte dei casi, la richiesta di protezione verrebbe presentata direttamente nello
stato dove il richiedente asilo vorrebbe recarsi, e che coincide con il primo
paese di arrivo nell’UE.

I criteri per il rilascio dei visti di protezione, che inizialmente potrebbe
essere ristretto ad un determinato numero di paesi terzi, dovrebbero essere
stabiliti secondo norme vincolanti, sulla base delle esperienze fatte nelle fasi
precedenti.

Alla fine della tabella di marcia, la Commissione dovrebbe proporre una
Direttiva sulle procedure di ingresso protetto (PEP) da introdurre in tutti i
paesi membri nel rispetto del principio della condivisione delle responsabilita
tra gli stessi stati dell’UE in linea con I’articolo 80 del Trattato di Lisbona.

I requisiti per poter beneficiare delle procedure di ingresso protetto
dovrebbero essere innanzitutto basate sulle esigenze di sicurezza personale del
richiedente; il bisogno di ottenere la protezione internazionale; 1’impossibilita
di ottenere effettiva protezione nel paese terzo; la vulnerabilita della persona; i
legami familiari residenti in uno degli stati membri; altri rilevanti legami con
qualsiasi stato membro.

In vista dell’annunciata Comunicazione della Commissione Europea su
“nuovi approcci riguardanti I’accesso alle procedure di asilo” si raccomanda
di pubblicare dapprima un Green Paper consentendo cosi una piu vasta
consultazione.
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SUMARIO

La busqueda de asilo en la Unidon Europea depende de la presencia fisica del
solicitante de proteccion en el territorio de un Estado Miembro. El acceso a la
proteccion esta supeditada al acceso y admision al territorio europeo.

La combinacién de medidas introducidas bajo los regimenes de frontera y
de visado de la UE ha hecho cada vez mas dificil ejercer el derecho a solicitar
asilo consagrado en la Carta de Derechos Fundamentales de la UE, habiendo
hecho imposible para la gran mayoria de los solicitantes de proteccion,
alcanzar los territorios de la UE de una manera legal.

No so6lo se han endurecido los controles en las fronteras exteriores de la
UE, sino que los mecanismos de control se han extendido a los territorios de
terceros paises. Las sanciones economicas impuestas a las compaiiias de
transporte de pasajeros; el despliegue de los oficiales de enlace de
inmigracion (ILO o Immigration Liaison Officers) y de los oficiales de enlace
aeroportuarios (ALO o Airport Liaison Officers); el apoyo logistico y
financiero a los Gobiernos de terceros paises asi como proporcionar
“incentivos” para el endurecimiento de su control y sistemas de supervision;
despliegue del FRONTEX hacia “areas sensibles”: y, en algunas instancias, el
retorno forzoso e indiscriminado de inmigrantes y solicitantes de proteccion
internacional a los paises de origen o de transito, son algunas de las medidas
de un plan disefiado para luchar contra la inmigracion irregular pero que de
hecho afectan restrictivamente al derecho de solicitar asilo.

Como consecuencia, los solicitantes de asilo no ven otra opcion mas que
pagar a contrabandistas por el transporte por tierra, mar o aire. Conforme a las
estimaciones basadas solamente en los incidentes que se hicieron publicos,
desde 1998 hasta agosto de 2011, 17.738 personas murieron en el intento de
alcanzar Europa. Sélo durante 2011, alrededor de 2.000 nifios, hombres y
mujeres murieron en el canal de Sicilia. Tomando en consideracion sélo la
ruta de Libia a la isla de Lampedusa, en 2011, el 5% de todos aquellos que
intentaron alcanzar Europa han perdido la vida.

La mayor parte de las personas que intentan alcanzar Europa son,
generalmente, objeto de explotacion y violaciones graves de los derechos
humanos durante su travesia hacia Europa, en particular en los paises de
transito y/o en aquellos territorios, tales como altamar, considerados de facto
res nullius.

La gente que llega en el marco de flujos mixtos son interceptados en el
mar y en numerosas ocasiones no tienen la posibilidad de solicitar asilo en la
UE con el riesgo concreto de que se viole el principio de no devolucion.

Quienes, a pesar de todos estos riesgos y dificultades, tienen éxito en
alcanzar los territorios de la UE y presentan su solicitud de proteccion
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internacional, no son necesariamente quienes mas la necesitan. La “seleccion”
estd basada en la capacidad financiera de estas personas y sus familias,
habilidades para migrar, nivel de educacion y factores similares no conectados
con las razones que les forzaron a abandonar sus paises de origen.

Estos escenarios son el punto de partida del proyecto “E.T. Entering the
Territory (Entrada en el Territorio): explorando nuevas formas de acceso a los
procedimientos de asilo”, cofinanciado por la UE bajo el Fondo Europeo para
los Refugiados, e implementado en 2010/2012. El proyecto llevado a cabo por
el Consejo Italiano para los Refugiados (CIR) en colaboracion con el Consejo
Europeo para los Refugiados y Exiliados (ECRE), asi como con ONG,
académicos e institutos de investigacion en Austria, Chipre, Dinamarca,
Grecia, Italia, Malta, los Paises Bajos, Espafia y Suiza. ACNUR ha estado
involucrada como examinador externo.

Los Objetivos son:

1. Promover el debate sobre la entrada ordenada en la UE de personas que
busquen proteccion internacional, con informacién y datos sobre las
experiencias realizadas en un nimero de Estados Miembros.

2. Estimular la discusion en el dmbito nacional y de la UE sobre los
mecanismos de entrada ordenada y medios alternativos de acceso a los
procedimientos de asilo.

3. Reunir las opiniones de los legisladores y otras partes interesadas sobre
los pros y los contras de los procedimientos de entrada protegida y otros
medios de acceso a la proteccion; evaluacion del nivel de consenso tanto en el
ambito nacional, asi como en el de la UE sobre nuevas politicas y legislacion
con respecto al acceso al procedimiento de asilo;

4. Incrementar la conciencia sobre las dificultades que la gente afronta al
acceder a los procedimientos de asilo y buscar el consenso para obtener
soluciones.

Las actividades realizadas en el marco del proyecto han sido la
organizacion de talleres nacionales en Atenas, Roma, Madrid, Viena, Malta y
Chipre y de una conferencia europea sobre la materia en septiembre de 2011;
entrevistas con mas de 140 partes interesadas, entre ellas, lideres politicos y
oficiales gubernamentales en todos los paises involucrados, asi como en la
UE; misiones a un nimero de embajadas localizadas en terceros paises,
publicidad y marketing y campaifias de sensibilizacion.

Las experiencias realizadas en un nimero de Estados Miembros fueron
examinadas, en atencion a las diferentes formas de llegada dirigida y ordenada
de personas, que estan necesitadas de proteccion internacional o que estan
buscando asilo.

Deben distinguirse cinco modalidades diferentes de entrada legal: Asilo
por via diplomatica; reasentamiento; operaciones de evacuacion
humanitaria; uso flexible del régimen de visados; procedimientos de
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entrada protegida. En la mayoria de los paises, se llevaron a cabo una o mas
de estas modalidades en el pasado y en algunos casos, todavia se llevan a cabo
en el presente. El nimero total de personas que se beneficiaron o se benefician
de estos planes es sin embargo, extremadamente bajo.

El problema consiste en el hecho de que los regimenes de visados
restringidos y el aumento de controles fronterizos impiden a quienes buscan
proteccion, el acceso a la misma, lo que ha sido objeto de debate politico en la
UE desde el comienzo de la construccion del Sistema Europeo Comun de
Asilo. Las conclusiones del Consejo Europeo en Tampere (1999) hicieron una
clara referencia a la cuestion del acceso al territorio, emitiendo una sefial
contundente sobre la necesidad de equilibrar el control fronterizo y la
proteccion al refugiado.

La Comision Europea ha presentado en varios comunicados la necesidad
de establecer programas de entrada protegida y en 2002, encargd un estudio
de viabilidad que observara la tramitacion las solicitudes de asilo fuera de la
UE. Los resultados fueron presentados y discutidos en un seminario
internacional en Roma bajo la presidencia del Consejo Italiano, en octubre de
2003, junto con un estudio sobre viabilidad de un programa europeo de
reasentamiento.

En el Programa de Estocolmo, diciembre de 2009, el Consejo Europeo
expuso que “los procedimientos de entrada protegida y la emision de visados
humanitarios deberia facilitarse” y que “los andlisis de viabilidad e
implicaciones legales y practicas de los procedimientos conjuntos de las
solicitudes de asilo dentro y fuera de la UE, deberian continuar”. En el plan de
accion del programa de Estocolmo, abril de 2010, la Comision anuncid para
2013 una “Comunicacién sobre nuevos enfoques concernientes a los
procedimientos de asilo focalizando (en los) principales paises de transito”.

Después de mas de 10 aflos de debate politico, el plan para el
establecimiento de un Programa Europeo de Reasentamiento ha alcanzado
pasos concretos mientras que los planes de entrada protegidos no sélo no
fueron desarrollados a nivel Europeo, sino mas bien abolidos o restringidos en
los Estados Miembros que habian tenido experiencias previamente con dichos
planes. El Gobierno de Suiza estd proponiendo la aboliciéon de su
procedimiento de entrada protegida que solia ser considerado como un
ejemplo de buenas practicas. El hecho de que este procedimiento de entrada
solo sea garantizado por un pais es un motivo de discusion permanente para la
revision de los planes de entrada protegida.

Ciertamente, el medio politico y economico actual en Europa no es
favorable a la introduccion de planes para la llegada ordenada de personas en
busqueda de proteccion internacional. El miedo a que de dichos planes
pudieran resultar un nimero incontrolablemente elevado de personas que
busquen de asilo, o crearan un efecto de atraccion — lo que implicaria costes
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elevados y la necesidad de incrementar el personal en las representaciones
diplomaticas — fue expuesto por varias de las partes interesadas. Este miedo
podria influir en los legisladores y en la opiniéon publica en el entorno
presente. Por esta razon, las propuestas y recomendaciones que siguen, se
basan en un acercamiento gradual.

Como resultado del trabajo de investigacion llevado a cabo, parece que el
objetivo general es ampliar paso a paso, las posibilidades de alcanzar los
territorios de la UE de manera regular v ordenada de las personas necesitadas
de proteccion internacional.

En primer lugar, la definicion de este objetivo significaria un cambio
cultural que debe ser compartido por la opinidn publica en Europa. A pesar de
las numerosas visiones criticas y pesimistas expresadas por las partes
interesadas -en atencion a las cuestiones mas técnicas sobre cOmo avanzar y
ampliar el espacio para la entrada legal de refugiados- es percibido como
necesario y conveniente por casi todas las personas entrevistadas.

El foco esta puesto en la entrada mas que en otros procedimientos. Y no es
cuestion tanto de autorizar la entrada a un territorio, a una persona ya presente
en la frontera, sino de la garantia legal de poder entrar en el territorio
estipulado antes de la salida del pais de origen o de un pais intermedio. El
viaje s6lo puede ser seguro y regular, sobre la base de una garantia de acceso.

Todas las formas complementarias de acceso para la proteccion tienen en
comun esta nocidn de autorizacion de viaje.

Por tanto, todo gira sobre los visados, sobre la derogacion de un requisito
para obtener el visado o la facilidad para obtener un visado.

En consecuencia, en la primera posible intervencidn, las politicas sobre
visados juegan un papel predominante.

Las medidas tomadas en esta fase no implican un cambio en la legislacion
de la UE existente, sino mas bien una aplicacion sensible y protectora de las
normas ya existentes, como correlativo a las practicas actuales.

Tanto la Convencion Schengen de 1990, articulo 16, como el Codigo sobre
visados de la UE permiten excepcionalmente la derogacion de los requisitos
de emision de un visado Schengen, por razones humanitarias, de interés
nacional u otras obligaciones internacionales.

El visado con validez territorial limitada, valido sélo para el Estado
Miembro que lo emitid, podria ser proporcionados por las representaciones
diplomaticas del Estado Miembro en los paises de origen o en paises
intermedios. Se recomienda que los Estados Miembros emitan directrices
nacionales con el objeto de reducir el espacio de discrecionalidad pura en
observancia de la emision de visados con validez territorial limitada. Es mas,
se recomienda que la UE adopte directrices no vinculantes con el objeto de
armonizar entre los Estados miembros, la aplicacion del articulo 25 del
Cddigo de Visados. En ambos casos, se recomienda que las solicitudes para la
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emisiéon de un visado con validez territorial limitada sean evaluadas bajo
criterios de proteccion, es decir, si el rechazo de tales solicitudes pudieran
exponer al solicitante a persecuciones o serios dafios.

Las directrices de la UE podrian seguir el ejemplo de aquellas directrices
emitidas en 2010 para las operaciones de Frontex.

En un paso siguiente, esas directrices podrian incorporarse a las
instrucciones consulares comunes sobre visados.

Sobre una base nacional, las representaciones diplomaticas también
podrian estar autorizadas, en caso necesario, a emitir un documento de viaje
cuando se obtenga una evaluacion positiva de la solicitud de visado con
validez territorial limitada: las directrices de la UE deberian fomentar esta
practica.

Se recomienda que la supervision de las practicas nacionales de emision de
visados con validez territorial limitada sea encomendada a la Oficina de
Apoyo Europeo al Asilo -EASO- vy, eventualmente, se sugieren
modificaciones a las directrices. También se recomienda encomendar a la
Agencia Europea para los Derechos Fundamentales el control de las politicas
de solicitud de visado mas en general, bajo una perspectiva mas amplia de los
Derechos Humanos.

Basado en la experiencia que acaba de empezar, en atencién a los
incentivos financieros para los Estados Miembro que ofrecen lugares de
reasentamiento, se recomienda usar el Fondo Europeo para los Refugiados o
futuros fondos similares, previstos para el periodo que va desde 2014, de tal
modo que los Estados Miembro reciban un “bonus” en relacion con el numero
de solicitantes de asilo que entraran al pais sobre la base de un visado con
validez territorial limitada.

Ademads, se recomienda preveer exenciones excepcionales para los
requisitos de visado, a favor de nacionales de un pais donde tengan lugar
violaciones masivas de derechos humanos.

Entre las ventajas de una aplicacion sensible de la proteccion en la politica
de visados estd la disminucion del niimero de solicitantes de asilo bajo la
sujecion de los procedimientos del Reglamento de Dublin II. Los potenciales
solicitantes de proteccion internacional se acercarian a las representaciones
diplomaticas de un Estado miembro con el que hay una conexién y en el que
quieren ser acogidos, y no entrarian en un pais por el inico motivo de la
distancia geografica y facilidad del viaje.

De este modo, se supone que la gente que entre en un Estado Miembro con
un visado sin validez territorial limitada, o exentos del requisito de visado, no
realizaran movimientos sucesivos a otros paises, o por lo menos lo haran en
menor grado.

Aun mas, en esta primera fase, se recomienda establecer el Programa
Europeo de Reasentamiento. La voluntad politica se ha estado desarrollando
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a lo largo de los ultimos 10 afios y la introduccién reciente de programas
nacionales de reasentamiento —incluso en numeros muy bajos- en varios
Estados Miembro, es un signo positivo.

Sin embargo, el impacto del acceso a la proteccion en Europa estara muy
limitado si el nimero de plazas ofrecidas en conjunto permanece en el nivel
actual. Por eso, se recomienda invertir en campafias de informacién a la
opinién publica de toda Europa sobre las ventajas de y la necesidad de
reasentamiento de refugiados. Los futuros programas de la UE deberian
proveer incentivos mas generosos a los Estados Miembro con el objeto de de
que se unan al programa e incrementen el numero de beneficiarios.

Debe ponerse de relieve, de nuevo, que los programas de reasentamiento
no sustituyen la necesidad de prever otros medios de entrada protegida. El
reasentamiento no puede tener lugar nunca desde el pais de origen y asume
que el refugiado ya ha alcanzado un tercer pais. Las politicas de visados de
proteccion sensibles y los procedimientos de entrada protegidos deberian ser
aplicables tanto en los paises de origen como en los paises intermedios, como
el inico modo de evitar la persecucion y serios dafios.

En un segundo paso, se recomienda que los Estados Miembro sean
animados a introducir planes nacionales de entrada protegida para
solicitantes de asilo en sus paises de origen, asi como en aquellos en los que
no sea posible obtener proteccion en un pais intermedio de primer refugio o
transito.

En lineas generales, los programas deberian seguir el modelo suizo actual
y deberian preveer también formas suplementarias de acceso a las
representaciones diplomaticas, como solicitudes on-line y/o encauzar las
solicitudes a través del ACNUR o de ONG’s internacionales, reconocidas y
presentes en el pais de estancia del solicitante de asilo.

En caso de un resultado positivo del examen inicial de la solicitud, se
emitiria de nuevo un visado con validez territorial limitada, pero sobre la base
de un poder discrecional de emision de la autoridad mucho més reducido, y
los rechazos serian objeto de revision judicial.

El estimulo por parte de la UE podria tomar forma de politica de direccion
y guia y deberia incluir incentivos financiero y compensaciones.

La EASO deberia controlar las practicas materiales y las experiencias.

En un tercer paso, se recomienda refundir la Directiva de
Procedimiento, introduciendo reglas no vinculantes para los procedimientos
en embajadas que deberian ser tan parecidas como fuera posible a las normas
que rijan los procedimientos que siguen a la solicitud de asilo en el territorio
de los estados miembro.

El articulo 3 (2) de la directiva, excluyendo las solicitudes por via
diplomatica o el asilo territorial solicitado a las representaciones de los
Estados Miembros seria consecuentemente enmendado, permitiendo, cuando
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fuera posible, la aplicaciéon de normas de procedimiento y las garantias
aplicables en los procedimientos en territorio y también en los procedimientos
en las costas.

El ambito de la refundicion seria la armonizacion de las practicas
materiales y el establecimiento de estandares minimos pertinentes para los
Estados miembro que hayan introducido programas de entrada protegida.

En un cuarto paso, desde una perspectiva prevista en un periodo mas largo,
se recomienda una revision el Cédigo de Visados de la UE, introduciendo
la posibilidad de emitir visados de protecciéon como si fueran “Visados
Schengen”, permitiendo viajar hasta tres meses a cualquiera de los Estados
parte del sistema Schengen y presentar la subsiguiente solicitud de asilo. De
nuevo, esto reduciria el nimero de solicitantes de asilo que se desplazan de un
pais a otro bajo el procedimiento de Dublin, pues, en la mayoria de los casos,
la reclamacién de proteccion se presentaria directamente en el pais donde el
solicitante de asilo deseara ir, y coincidiria con el primer pais de llegada a la
UE.

Las condiciones para la emision de visados de proteccion — que podrian
restringirse inicialmente a un numero limitado de terceros paises- deberian
estar establecidas por reglas vinculantes, sobre la base de las experiencias
hechas durante los pasos previos.

Al final de esta hoja de ruta, la Comision deberia proponer una directiva
sobre procedimientos de entrada protegidos (PEP) a introducir en todos los
Estados Miembro, con el espiritu de compartir la responsabilidad entre los
Estados Miembro de la UE de acuerdo con el articulo 80 del Tratado de
Lisboa.

La condicidon para beneficiarse del PEP deberia ser la seguridad del
solicitante; la necesidad de obtener proteccidn internacional; la imposibilidad
de obtener proteccion efectiva en el pais intermedio; la vulnerabilidad de la
persona; los vinculos con miembros de su familia residentes en uno de los
Estados Miembro; otros vinculos relevantes en cualquiera de los Estados
Miembro.

En vista de la Comunicacion anunciada de la Comision Europea sobre
“nuevos acercamientos sobre el acceso al procedimiento de asilo”, deberia
recomendarse emitir de antemano un Green Paper permitiendo extensas
consultas.
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ANNEX 11

LIST OF STAKEHOLDERS INTERVIEWED
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AUSTRIA
WOLFGANG TAUCHER Ministry of the Interior, Federal Asylum Agency,

_____________________________________ 24 January 2011
CHRISTIAN FELLNER Ministry of European and International Affairs ,

_____________________________________ 10 January 20117
ALEV KORUN The Greens, Deputy of National Parliament ,

_____________________________________ 26 January 2011
PETRA BAYR Social Democrats, Deputy of National Parliament,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 18 January 2011
SONJA ABLINGER Social Democrats, Deputy of National Parliament,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 12 January 2011 .
HEINZ FASSMANN University Vienna, Migration Expert,

1 February 2011

ERICH LEITENBERGER Spokesman Kardinal Schonborn,
24 February 2011

FELIX BERTRAM Former official, Caritas, Austria,
27 May 2011

KHABAT MAROUF Representative of a Kurdish Organization,
_____________________________________ Thne 2011
ANONYMOUS Ministry of Interior, Department III, Asyl-und
Betreuung,

12 January 2011

8 This is a personal opinion not representative of the Ministry of European and International
Affairs.
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CYPRUS

NEOKLIS SYLIKIOTIS

Minister of Interior,
11 August 2011

KYRIAKOS Representative of Ministry of Foreign Affairs,
POGIATZIS 7 February 2011

ANONYMOUS Representative of the Asylum Service,
__________________________________________________ 19 January 2011

GIORGOS PERDIKIS MP, Green Party,
77777777777777777777777777777777777777777777777777 14 January 2011

ANONYMOUS MP, Socialist Party,
__________________________________________________ 5 August 2011

DOROS POLYKARPOU  Action for Equality, Support, Antiracism —KISA
__________________________________________________ NGO, 14 April 2011

CORINA DROUSIOTOU Future Worlds Centre -NGO,

24 January 2011
DENMARK
EVA SINGER Head of Asylum and Protection Department, Danish
Refugee Council (former deputy head of Asylum Danish

____________________________________________________ Ministry for Refugee Immigration and Integration Affairs)

JENS VEDSTED- Professor of Human Rights Law, Aarhus University

HANSEN School of Law (former member of Danish Refugee
____________________________________________________ Council Appeals Board)

ANNE LA COUR Head of asylum department, Danish Red Cross (former

HANS GAMMELTOFT-
HANSEN

HENRIK DAM
KRISTENSEN

JOHANNE SCHMITH -
NIELSEN

Chair of the Danish Refugee Council)

Parliamentary Commissioner (former Chair of the
Danish Refugee Council)

Legal Advisor, Amnesty International Denmark

MP, Immigration spokesperson, Danish Liberal Party,
26 November 2010

MP Immigration Spokesperson, Conservative Party,
16 November 2010

MP Immigration Spokesperson, The Danish Social
Liberal Party,
24 November 2010

MP Immigration Spokesperson, The Danish Social
Liberal Party,
30 March 2010

MP, Immigration Spokesperson , Red-Green Alliance,
6 April 2010
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GREECE

ZOE PAPASSIOPI-
PASSIA

IOANNIS
PAPAGEORGIOU

LILIAN
CHRISOHOIDOU-
ARGIROPOULOU

ANONYMOUS

Professor of Law, Aristotle University of
Thessaloniki,
10 April 2011

Lecturer, Aristotle University of Thessaloniki,
21 March 2011

Expert Counsellor, National Coordination
Mechanism to Monitor and Combat Rights (NCHR),
11 May 2011

First Vice-President of National Commission for
Human Rights (NCHR),
11 May 2011

Journalist specialised in migration for “ Kathimerini”
5 April 2011

Head of International Organization for Migration
(IOM), Greece,
25 May 2011

Mayor of Municipality of Nea Smyrni,
8 June 2011

President of Afghani Community in Greece and
Representative of Greek Forum of Refugees,
26 May 2011

Head of Greek Forum for Migrants,
3 March 2011

High-level governmental official, Ministry of
Interior,
7 June 2011
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ITALY

ALFONSO PIRONTI

LUIGI MARIA SALVATORE
ESTERO

FERRUCCIO PASTORE

Head of the National Commission for the Right
of Asylum,
9 December 2010

Magistrate of the Cassation Court,
14 December 2010

MP for Democratic Party (Delegazione dei
Radicali) ; President of the General Committee
on Human Rights, Democracy

and Humanitarian Questions — OSCE,

17 January 2011

MP for Democratic Party,
24 January 2011

Head of the Immigration Division Associazioni
Cristiane Lavoratori Italiani (ACLI),
26 January 2011

Deputy prefect, Office of International Relations,
Central Directorate of Immigration and Asylum
Policies, Ministry of the Interior,

26 January 2011

Lawyer, Director of the legal Department of the
Democratic Party; former Undersecretary of the
Ministry of Interior,

27 January 2011

Director Immigration department, Caritas Italy,
3 February 2011

Diplomat — Head of Office VII (Bilateral and
Multilateral Cooperation on Migration — General
Directorate for the Italians abroad and Migratory
Policies),

4 February 2011.

Head of Asylum Department- SMA Vatican
Pontifical Council for the Pastoral Care of
Migrants and Itinerant People,

8 February 2011

Amnesty International, Head of Campaign and
Research Department,
8 February 2011

Director of the Forum of International and
European Research on Immigration (FIERI),
17 February 2011
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Follows Italy

SANDRO DE LUCA

FLAVIA ZORZI1
GIUSTINIANI

MARINELLI
FUMAGALLI

ANONYMOUS

Responsible Area Africa , International Committee for
the Development of Peoples CISP,
14 April 2011

Senior Police Manager Directorate, Central
Management Directorate of Immigration and Border
Police,

16 May 2011

Professor of International Law, Dean of Faculty of
Law, Universita di Roma Tre,
17 May 2011

Researcher, Faculty of Law, Universita Telematica
Internazionale Unitettuno,
17 May 2011

Professor of International Law, Universita Cattolica di
Milano,
4 February 2011

Associate Professor of Constitutional Law, Universita
degli Studi di Milano-Bicocca,
14 December 2010

President of Habesha organization, Refugee
Community Organization

Judge, Tribunale di Milano (1 Sezione Civile),
7 February 2011

Professor of Sociology , Universita degli Studi di
Trento,
8 February 2011

MP for Democratic Party (PD), Professor of Institute of
Public Law — Universita di Firenze
4 April 2011

Councillor of the Lombardia Region (Assessore),
3 February 2011
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MALTA

BRIGUGLIO MICHAEL

FALZON NEIL

WARNIER DE WAILLY
CELINE

Chairperson of Alternattiva Demokratika
(the Green Party) and Assistant Lecturer of
Sociology in the University of Malta,

17 January 2011

Director General of Operations at the Ministry of
Justice and Home Affairs,
7 December 2010

National Contact Point (Expert Consultant) at the
European Council for Refugees and Exiles; Assistant
Lecturer in International Law and European Union
Migration and Asylum Law at the University of
Malta; National Reporter (Expert Consultant) at the
COC (Cultuur en Ontspannings, Centrum); Former
Head of UNHCR Office in Malta,

5 November 2010

Refugee Commissioner for Malta,
7 December 2010

Journalist with the Times of Malta, awarded a
Malta Journalism Award for e-journalism,
19 November 2010

Head of UNHCR Office in Malta,
21 December 2010

Deputy Director (Academic Affairs) and Holder of
the Swiss Chair; Lecturer in International History
at the Mediterranean Institute of Diplomatic
Studies (MEDAC),

4 November 2010

A Refugee in Malta,
6 November 2010

Legal Advisor at the Jesuit Refugee Service of Malta,
10 November 2010
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THE NETHERLANDS

ANONYMOUS

Officer of ACVZ and Senior Policy Officer IND,
23 September 2010

Head of Department of Asylum, Resettlement and
Return at the Ministry of Foreign Affairs,
September 2010

Former Senior Policy Officer/ Strategic Analyst
VWN,
7 October 2010

Senior Policy Officer of the Direction of Migration
Policy at the Ministry of the Interior and Kingdom
Relations, under the Minister of Immigration and

Asylum,
77777777777777777777777777777777777777777777777777777 19 October 2010
A. RICCI ASCOLI Policy Officer of Amnesty International (NL),
77777777777777777777777777777777777777777777777777777 20 October 2010
R. BRUIN Former legal Coordinator for Refugees, Amnesty
International (NL),
77777777777777777777777777777777777777777777777777777 26 October 2010
H. NAWILIN Former Minister of Aliens Affairs and Integration,
LPF,
_____________________________________________________ 3 November 2010
A. VAN DRIEL Former Asylum Lawyer and Current External
Migration Lawyer at Collet Advocaten,
_____________________________________________________ 10 November 2010
M. WIJNKOOP Senior Policy Officer, VWN,
_____________________________________________________ 15 November 2010
ANONYMOUS Senior  Policy = Officer, = Immigration  and
Naturalization Service (IND), Rijswijk,
_____________________________________________________ 7 December 2010
N. ALBAYRAK MP for the PvdA; Former State Secretary of Justice,

8 December 2010
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SPAIN

ENRIQUE SANTIAGO

CRISTINA
ALBALADEJO

NICOLAS
CASTELLANO

MARIA ANGELES
VEGA PASQUIN

MARIA GUTIERREZ
RODRIGUEZ

VIRGINIA LOPEZ

Izequierda Unida, Political Party,
26 April 2011

Coordinadora Programa de Informacion y Orientacion
Delegacion, CEAR, 16 May 2011

Lawyer, Center for Migrants in Ceuta,
25 May 2011

Freelance Journalist,
11 April 2011

Lawyer in Canary Islands,
19 May 2011

Senator, Socialist Party,
24 May 2011

Deputy of the Autonomous Community of Madrid
Regional Assembly, 25 May 2011

Journalist, SER Radio,
11 May 2011

President of the Chile Association, Violeta Parra,
Refugee-Dictatorship in Chile, 11 April 2011

Lawyer in the Vasque Country,
30 May 2011

Lawyer in Extremadura,
31 May 2011

Lawyer in Vasque Country,
4 May 2011

Social Area, NGO Rescate,
9 June 2011

Juridical Area , NGO Rescate,
9 June 2011

Social Area, CEAR,
10 June 2011

Interior Policy Area, Amnesty International,
9 June 2011

Sensibilization in Canary Islands NGO,
12 May 2011

Valencia University,
2 May 2011

Freelance Lawyer,
16" May 2011

Employment Department, FERINE,
29 June 2011
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Follows Spain

PALOMA FAVIERES

TANIA GOMEZ
CARRION

FRANCISCO JAVIER
ROSCO MATAS

BERTA MUNOZ

Juridical Area, CEAR,
8 June 2011

Lawyer,
1 April 2011

UNHCR Director,
9 June 2011

Freelance Journalist,
9 June 2011

Responsible of Migration Department Amnesty International,
9 June 2011

Freelance Lawyer,
25 April, 2011

Freelance Lawyer,
1 June 2011

Freelance Lawyer,
4 May 2011

Lawyer in the Centre for Migrants in Madrid ,
6 May 2011

Documentation Area, NGO Rescate,
23 May 2011

Freelance Translator Specialized in Migrations and Asylum,
5 May 2011

President of the Federation for Migrants and Refuigee Associations,
9 June 2011

Director of the Catalan Comission for Assistance to Refugees,
9 June 2011

Member of the Board at the Catalan Commission for
Assistance to Refugees, 9 June 2011

Technician in Volunteer Department, SOS Racismo,
10 May 2011

Responsible of Protection Unit, UNHCR,
28 March 2011

Juridical Area General Coordinator, CEAR,
7 June 2011

Freelance Journalist,
10 June 2011

Psychosocial Area, NGO Rescate,
20 April 2011

Juridical Area, NGO Rescate,
21 April 2011
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SWITZERLAND

GOTTFRIED Vice-Director Migration Policy Federal Office for
ZURCHER Migration,
_____________________________________________________ 18 March 2011
DAMIAN CORNU Responsible for Out of Country Procedures in Tunisia,
Egypt Sudan, Etiopia, Federal Office for Migration,
_____________________________________________________ 20 July 2011
EDUARD GNESA Special Ambassador for Migration Issues and former

Director of the Federal Office for Migration until mid
2010, Federal Department for Foreign Affairs,

_____________________________________________________ 8 April 2011
DOMINIQUE WETLI Head of the Legal Aid Office for Asylum Seekers,
Berne,
77777777777777777777777777777777777777777777777777777 19 June 2011
SUSIN PARK Head of the UNHCR Liaison Office for Switzerland

and Liechtenstein, Geneva,
77777777777777777777777777777777777777777777777777777 July 2011 via e.mail and telephone

CARSTEN SCHMIDT Political Secretary of the Fraction of the Socialist
Party,
77777777777777777777777777777777777777777777777777777 4 April 2011

HANS FEHR MP for the Swiss Peoples Party (and migration expert
of the party),
_____________________________________________________ 10 May 2011

PHILIPP MULLER MP for the Liberal Party (and migration expert of the

party),
May 2011, e.mail exchange

ECRE

JEANNE LAMBERTS European Parliament, MEP Greens,
_____________________________________________________ 23 March 2011

HELENE BOURGADE  European Commission, DG EuropeAid,

_____________________________________________________ 25 May 2011
JOAN DE European Commission, DG EuropeAid,
_VASCONCELOS 25 May 2011
SYLVIE GUILLAUME  European Parliament, MEP Socialist,
_____________________________________________________ 25 May 2011
VICTOR Consilium,
HOLLEBOOM 16 June 2011
JORDI GARCIA European Commission, DG Home,
MARTINEZ 14 July 2011
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FACT FINDING MISSION IN TUNISIA AND TURKEY

MICHEL MALIZIA

CRISTOBAL
_GONZALEZ-ALLER

FRANCESCA
CARDILLO

Consul of the Swiss Embassy in Tunisia , Tunis
16 November 2011

Consul of Spain , Tunis,
17 November 2011

UNHCR Deputy Representative, Tunis,
17 November 2011

Ambassador of Spain, Ankara,
28 November 2011

Second Secretary Federal Department of Foreign
Affairs, (DFA) Embassy of Switzerland , Ankara
November 2011
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