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Executive Summary 
 

The ‘Dublin Regulation’ determines the Member State responsible for processing an 

asylum claim lodged in the European Union. Usually this will be the Member State 

through which an asylum seeker first entered the EU. The Regulation replaced the 1990 

Dublin Convention, and aims to ensure that each claim is fairly examined by one 

Member State, to deter repeated applications, and to enhance efficiency. It is linked to 

EURODAC, a database that stores the fingerprints of asylum seekers entering Europe. 

The Regulation’s ‘sovereignty clause’ allows a Member State receiving an application to 

assume responsibility, and its ‘humanitarian clause’ allows Member States to unite 

families in certain circumstances. 

 

According to the European Commission’s June 2007 evaluation, “the objectives of the 

Dublin system . . . have, to a large extent, been achieved.” This conclusion is 

questionable. After ten years in operation, responsibility is assigned but not carried out, 

multiple claims and irregular movement persist, and an expensive layer of bureaucracy 

sits superimposed on a nascent European asylum system. According to the evaluation, 

low transfer rates are “the main problem for the efficient application of the Dublin 

system,” as fewer than half of agreed transfers are actually carried out. Most of the time, 

assessing responsibility for an asylum application yields no tangible result. The 

Commission’s suggestion that Member States might annul “the exchange of equal 

numbers of asylum seekers in well-defined circumstances” highlights the absurdity of the 

system: states agreeing not to exercise their acknowledged responsibility could in fact 

improve efficiency. Similarly, the issue of multiple asylum applications remains 

unresolved: each year since EURODAC was introduced, the proportion of applicants 

reported to have previously applied has grown. Finally, although the annex to the 

Commission’s evaluation contains data that raise the possibility that the Dublin system 

has a significant financial impact, the evaluation itself omits any meaningful cost-benefit 

analysis, instead simply asserting that “Member States consider the fulfilling of the 

political objectives of the system as very important, regardless of its financial 

implications.” In ECRE’s view, knowing the cost of the system is critical to evaluating it. 

 

Far from promoting inter-state solidarity, a long-standing EU goal, the Dublin system 

shifts responsibility for refugee protection toward the newer Member States in Europe’s 

southern and eastern regions. In 2005, every border state except Estonia reported more 

incoming than outgoing transfers, and of the non-border Member States, only Austria 

reported more incoming than outgoing transfers. The Dublin system has a relatively small 

net effect on the EU’s wealthier, interior Member States: Germany, for example, saw a 

net outflow of thirty-two asylum seekers due to Dublin transfers in 2005. By contrast, the 

effect on the often less wealthy ‘border’ Member States can be significant: in 2005, 

Dublin transfers increased Hungary’s asylum caseload by nearly 10%, and Poland’s by 

nearly 20%. Actually carrying out all agreed transfers would have more than doubled this 

impact. 

 

The inefficiencies and contradictions of the Dublin system do not merely impact 

governments and public finances, but often harshly disrupt human lives as well. The 
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Dublin system pledged to “guarantee” asylum applicants “that their applications will be 

examined by one of the Member States.” In fact, far too often, a Dublin transfer 

guarantees that asylum applications will not be meaningfully examined. During 

responsibility determination, the process of deciding which Member State should assess 

an application, asylum seekers can wait as long as six months before their claims can be 

heard (even if all deadlines are met), and the Regulation’s interaction with Member State 

practices can result in claims never being heard. Vastly differing refugee recognition 

rates create an ‘asylum lottery’: for example, over 80% of Iraqi asylum claims succeed at 

first instance in some Member States, versus literally none in some others. Reception 

conditions also vary widely: governments, the European Parliament, and NGOs have 

raised serious concerns at inadequate or even inhumane treatment of asylum seekers in 

several Member States. States increasingly detain asylum seekers to try to complete 

transfers, families are kept apart, and refugees with serious health problems receive 

insufficient care. The application of the Dublin rules causes additional, unnecessary 

suffering to already traumatised refugees. 

 

Later in 2008, the European Commission will propose amendments to the Dublin 

Regulation, creating an opportunity for urgently needed reform. For example, the 

determination of the country responsible for a claim should not result in transfers to 

Member States that cannot both guarantee a full and fair hearing of asylum claims, and 

provide reception conditions that at the very least comply with the EU Reception 

Directive. The Commission should be empowered to instigate a process to suspend such 

transfers. Applicants must have a right of judicial appeal against transfer, with suspensive 

effect. The Dublin Regulation should explicitly require that all transferred cases be 

examined fully on their merits, that all claimants subject to Dublin procedures receive the 

same reception conditions as are required for other asylum seekers, and that detention 

may be used only as an extraordinary measure of last resort, where non-custodial 

measures demonstrably fail. 

 

Family support can benefit both asylum seekers and their host states, but the Dublin 

Regulation gives insufficient consideration to the interests of families, and of children 

and other vulnerable groups. The definition of a family – currently limited to spouses, 

and minor children and their parents or guardians - should be extended, and refugees 

should be able to join any family member holding a legal residence status in the EU. The 

Regulation’s humanitarian clause should not be limited to uniting families. It should also 

allow Member States to prevent the transfer of vulnerable persons such as torture victims, 

or those with health problems that may require specialised treatment. Determination of 

responsibility for the applications of children and other vulnerable people should follow a 

separate process that focuses on their best interests and particular needs. 

 

Confusion and inconsistency exacerbate the Dublin system’s effects. Transfers increase 

pressure on national asylum systems, while mechanisms to facilitate cooperation and 

mutual support are lacking. The Regulation should require that all asylum seekers receive 

full information about the system and its implications, in a form they can understand. 

Officials should receive comprehensive training, and oversight and better dispute 

resolution mechanisms must be established. The proposed European Asylum Support 
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Office should share best practices, help Member States to support one another, and 

monitor respect for human rights. 

 

Ultimately, however, the Dublin Regulation must be replaced entirely. The ‘Stockholm 

Programme,’ a set of forthcoming proposals to advance the Common European Asylum 

System after the Hague Programme expires at the end of 2009, provides the framework to 

do this. As it enters its second decade, the Dublin regime faces a greatly changed Europe, 

in which the integration of long-term residents is a top priority. The Dublin system 

impedes integration by delaying the substantive examination of asylum claims, by 

creating incentives for refugees to avoid the asylum system and live ‘underground,’ and 

by uprooting refugees and forcing them to have their claims determined in Member 

States with which they may have no particular connection. The Stockholm Programme 

should therefore include a responsibility allocation system that would operate with, rather 

than against, a Common European Asylum System.  

 

Responsibility determination should focus on existing connections between asylum 

seekers and Member States. Extended family ties, the presence of communities of similar 

origin, language skills, and familiarity with cultures and educational systems can ease 

integration. Similar factors can also help to predict where refugees will prefer to seek 

asylum. Member States should accept responsibility for asylum claims based on these or 

similar criteria, or on asylum seekers’ preferences. Either approach would likely reduce 

irregular movement prior to refugee status determination, as well as facilitating the 

integration of recognised refugees. 

 

EU Member States should fairly share costs associated with asylum, and should consider 

collaborating to carry out responsibilities that can be shared without endangering human 

rights. Collaboration need not imply a single, centralised procedure. For example, 

interviews and hearings could take place locally, with officials travelling to centres 

located throughout the EU, whereas tasks such as scheduling, administration and data 

storage might be handled centrally. Finally, recognised refugees should be able to move 

freely within the EU to better integrate and to contribute their skills where they are 

needed, and reintegration support should be provided to assure the sustainable return of 

those whose claims fail after full and fair examination. 

 

Developed in 1990, nearly fifteen years before the enactment of the first legislative 

components of the Common European Asylum System, the Dublin system is now an 

anachronism. Unsurprisingly, a system designed so long ago fails to fit the needs of an 

EU of twenty-seven Member States that has prioritised the integration of new residents. 

The Dublin Regulation does not promote harmonisation of EU asylum systems, seriously 

impedes integration, and sows dissension among Member States. It simply does not 

work. Rather than pretending it can be made to work, the Stockholm Programme should 

repeal the Dublin Regulation. Europe cannot afford to miss this opportunity to devise an 

efficient responsibility-sharing regime that improves solidarity among Member States, 

and promotes the integration of people who seek, and deserve, international protection. 
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Introduction 
 

The Dublin system
1
 determines the EU Member State responsible for an asylum 

application. It aims to guarantee all asylum seekers who enter the EU access to an asylum 

procedure in one, but only one, Member State, and to contribute to the harmonisation of 

asylum policies among Member States.
2
 

 

The system, however, is premised on a level of harmonisation of EU asylum systems that 

simply does not exist. The interaction of the Dublin system with the significant 

differences in protection and reception standards among Member States deprives many 

asylum seekers of the right to have their protection claims fully and fairly assessed, 

undermines progress toward a Common European Asylum System (CEAS),
 
and might 

well be contributing to the continuing high rate of multiple asylum claims lodged across 

the EU.
3
 By focusing on irregular entry and compelling asylum seekers to apply in a 

Member State not of their choosing, the Dublin system also challenges free movement, a 

leading principle of the Area of Freedom, Security and Justice.
4
 Furthermore, the system 

undermines broader European human rights principles, as for example Member States 

increasingly detain asylum seekers in the course of transfer procedures.
5
 

 

In order for a responsibility-allocating system to operate well, a more level playing field 

is required. As the EU continues to progress toward that goal, ECRE believes that 

Member States must urgently rectify some of the Dublin system’s flaws. The first section 

of this paper details some of the most important failings of the Dublin system. Section 

two builds on prior ECRE proposals, providing detailed recommendations for the 

                                                 
1
 Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for 

determining the Member State responsible for examining an asylum application lodged in one of the 

Member States by a third-country national, OJ L 50, 25.2.2003 (‘Dublin Regulation’), Council Regulation 

No 2725/2000 of 11 December 2000 concerning the establishment of "EURODAC" for the comparison of 

fingerprints for the effective application of the Dublin Convention, OJ L 316, 15.12.2000 (‘EURODAC’), 

Commission Regulation (EC) No 1560/2003 of 2 September 2003 laying down detailed rules for the 

application of Council Regulation (EC) No 343/2003 establishing the criteria and mechanisms for 

determining the Member State responsible for examining an asylum application lodged in one of the 

Member States by a third-country national, OJ L 222, 5.9.2003 (‘Dublin Implementing Regulation’), and 

Council Regulation (EC) No 407/2002 of 28 February 2002 laying down certain rules to implement 

Regulation (EC) No 2725/2000 concerning the establishment of “EURODAC” for the comparison of 

fingerprints for the effective application of the Dublin Convention, OJ L 62, 5.3.2002. The system 

encompasses all Member States, plus Iceland and Norway. In February 2008, Switzerland agreed to join 

the Dublin system. Research used below does not cover Romania and Bulgaria, due to their recent 

accession to the EU, or Denmark, which joined the system in April 2006. 
2
 See Dublin Regulation, especially Recitals (1), (8), and (16). 
3
 About 17% of applications. Commission Staff Working Document, Annual report to the Council and the 

European Parliament on the activities of the EURODAC Central Unit in 2006, Brussels, 11.09.2007 SEC 

(2007) 1184 (‘2006 EURODAC Report’), pp. 9-10. 
4 See The Treaty of Amsterdam, Amending the Treaty on European Union, the Treaties Establishing the 

European Communities and Certain Related Acts, Part I, Article 1(3). 
5 ECRE/ELENA (European Legal Network on Asylum), Report on the Application of the Dublin II 

Regulation in Europe, March 2006 (‘Dublin II Report’), documented significant and increasing use of 

detention in the course of Dublin transfers. Such detention might violate article 5 of the European 

Convention on Human Rights. 



 8

amendments to the Regulation the European Commission plans to propose during 2008, 

in the next phase of developing a CEAS.
6
  

 

Looking beyond the envisaged completion of the Hague Programme,
7
 ECRE continues to 

advocate replacing the Dublin Regulation with a system that ensures respect for refugee 

rights and true responsibility sharing. The third section of this paper explores the possible 

outlines of such a system, seeking to inform the discussions under the Stockholm 

Programme as they consider a CEAS in the context of enhancing solidarity and pursuing 

the goal of integrating new residents into Europe.
8
 States and asylum seekers must know 

that reception conditions will be comparable, and each case will follow similar 

procedures and have the same outcome, no matter which authority evaluates it. The EU 

asylum acquis must comply with the 1951 Refugee Convention
9
 and other relevant law, 

and adhere to or exceed European standards of human rights. 

 

                                                 
6 Communication from the Commission to the European Parliament, the Council, the European Economic 

and Social Committee and the Committee of the Regions, Commission Legislative and Work Programme 

2008 COM(640) final, Brussels 23.10.2007, p. 16. For ECRE’s proposals relating to the Dublin Regulation, 

see ECRE, The Dublin Regulation: Ten Recommendations for Reform, March 2007 (‘Ten 

Recommendations’); ECRE, Dublin II Report. 
7 The Hague Programme: Strengthening freedom, security and justice in the European Union, Annex 1 to 

the Presidency Conclusions, European Council, 4/5 November 2004 (‘Hague Programme’). 
8 See Informal JHA Council on 25/26 January 2008, Report of the High Level advisory Group on the 

Future of EU Home affairs Policies. In particular, para. 23 prioritises the creation of a CEAS, para. 28 

highlights the importance of integration, and para. 51 notes that the Group will report to Ministers of Home 

Affairs in July 2008. The proposals of this ‘Future Group’ are expected to form the basis for the successor 

to the Hague Programme, currently referred to as the Stockholm Programme. 
9
 Convention Relating to the Status of Refugees, 28 July 1951, and Protocol of 31 January 1967. 
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1. The Dublin system: failing to meet its objectives 
 

According to the European Commission’s June 2007 evaluation, “the objectives of the 

Dublin system, notably to establish a clear and workable mechanism for determining 

responsibility for asylum applications, have, to a large extent, been achieved.”
10
 It is 

questionable whether this conclusion is justified, as the data provided to support it are 

inconsistent, incomplete, and sometimes entirely absent.
11
 Comparing the actual effect of 

the Dublin system against its stated goals reveals its ineffectiveness and its failure to 

guarantee respect for the rights of asylum seekers, most prominently the full and fair 

consideration of their protection claims.  

 

1.1 Objectives of the Dublin system 

 

The primary objective of the Dublin system is to allocate responsibility for processing an 

asylum application to the Member State that “played the most important part in the entry 

or residence of the person concerned.”
12
 The Dublin Regulation and the preceding 

Convention
13
 also aimed to: 

 

• Contribute to the harmonisation of asylum policies;
14
 

• Guarantee protection in line with international obligations and humanitarian 

tradition;
15
 

• Promote free movement in an EU without internal frontiers;
16
 

• Ensure efficiency, e.g. through time limits, stipulations on proof required, and rapid 

processing of asylum applications;
17
 

• Ensure that one Member State examines each application (avoiding the ‘refugees in 

orbit’ phenomenon);
18
 

• Prevent “multiple applications for asylum submitted simultaneously or successively 

by the same person in several Member States”;
19
 and 

• Preserve family unity to the extent this is compatible with the other objectives.
20
 

                                                 
10
 European Commission, Report from the Commission on the evaluation of the Dublin system COM(2007) 

299 final SEC(2007) 742 Brussels 6 June 2007 (‘2007 Evaluation’).  
11
  Ibid., pp. 3-4, 12. 

12 European Commission Staff Working Paper, Evaluation of the Dublin Convention SEC (2001)756 

(‘2001 Evaluation’); European Commission, Green Paper on the future Common European Asylum System, 

Brussels, 06.06.2007 COM(2007) 301 final (‘Green Paper’), p. 10. 
13
 The Dublin Convention determining the state responsible for examining applications lodged in one of the 

member states of the European Community CONV/ASILE (1989) (‘Dublin Convention’). 
14
 Preamble to the Dublin Convention. 

15
 Ibid.; reiterated in European Commission, Proposal for a Council Regulation establishing the criteria 

and mechanisms for determining the Member State responsible for examining an asylum application 

lodged in one of the Member States by a third-country national, Brussels, 26.07.2001 COM(2001) 447 final 

2001/0182(CNS) (‘Proposal for Dublin Regulation’); Dublin Regulation, Recital 12. 
16
 Preamble to the Dublin Convention.  

17 Dublin Convention; updated in the Dublin Regulation. 
18
 Preamble to the Dublin Convention. 

19
 European Commission, Proposal for Dublin Regulation, p. 3. 

20
 Dublin Convention, Recital 6. 
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It is difficult to assert that the Dublin Regulation has achieved any of these goals. The 

system assigns state responsibility for asylum applications, but execution of this 

responsibility is inconsistent, and the extra procedures and costs required to comply with 

the Regulation detract from the efficient processing of applications. Through denial of 

access to a procedure, inequalities of protection granted in some Member States, 

erroneous transfers, extensive use of detention, separation of families, and more, the 

system also fails to achieve its stated objectives regarding international protection.
21
 

 

1.2 The inefficiency of the Dublin system 

 

The lack of complete and reliable statistics makes it difficult to assess the Dublin system 

thoroughly, but the available evidence indicates its operation remains inefficient and 

expensive. More than half of agreed Dublin transfers never happen. Multiple applications 

are still prevalent. Assessment of state responsibility takes time and money even when no 

transfer request is made or a transfer takes place in error, and the operation of the Dublin 

system slows asylum processing considerably. 

 

According to the European Commission, low transfer rates are “the main problem for the 

efficient application of the Dublin system.”
22
 In 2003-2005, Member States agreed to 

transfer 40,180 out of 599,489 asylum applicants under the Dublin Regulation, i.e. less 

than 7% of the asylum claims lodged within the EU.
23
 Of these, 16,842 were actually 

transferred. Most people regarding whom Dublin requests are made – and the majority of 

those for whom another state accepts responsibility – are not transferred.
24
 Some transfers 

fall to legal challenges,
25
 and some would-be transferees ‘disappear.’

26
 Simply put, public 

                                                 
21 See e.g., UNHCR, The Dublin II Regulation – A UNHCR Discussion Paper, April 2006 (‘Dublin II 

Discussion Paper’); ECRE, Dublin II Report; ECRE, The Dublin Regulation: Twenty Voices – Twenty 

Reasons for Change, March 2007 (‘Twenty Voices’). 
22
 European Commission, Commission Staff Working Paper Accompanying the Communication on the 

Evaluation of the Dublin System SEC(2007)742 Brussels 6 June 2007, (‘2007 Evaluation Annex’), p. 17. 
23 European Commission, 2007 Evaluation, p.4. These numbers overstate the effect on asylum systems, as 

many outgoing transfers are offset by incoming transfers. For example, Germany, involved in far more 

transfers than any other Member State, reported 2748 outgoing transfers and 2716 incoming. Ibid., p. 12. 
24
 Ibid., p. 18 (covering Sept. 2003-Dec. 2005). Incoming transfer reports show 40.04% of accepted cases 

are actually transferred, but outgoing transfer reports show 52.28%. The Annex acknowledges these 

numbers are based on incomplete reports of actual transfers. Ibid., p. 15. 
25
 The Netherlands, Sweden, and the UK have seen successful challenges to transfers to Greece on the basis 

that Greece was not a safe third country. ECRE, Dublin II Report, pp. 94-95, 137; Nasseri v Secretary of 

State for the Home Department, [2007] EWHC 1548 (Admin) (‘Nasseri’). A removal from Austria to Italy 

was successfully challenged based on a risk of refoulement. ECRE, Dublin II Report, p. 14. In 2007, while 

judicial review was pending, the Hungarian Office of Immigration and Nationality revoked its decision to 

transfer an Iraqi asylum seeker to Cyprus, citing systemically low recognition rates for Iraqis. 

Communication received from Hungarian Helsinki Committee, 14 June 2007. Finland, the Netherlands, 

Norway and Sweden have at various times suspended all transfers to Greece due to protection concerns. 

ECRE/ELENA, Summary Report on the Application of the Dublin II Regulation in Europe (March 2006) 

(‘Dublin II Summary Report’), p. 9. In February 2008 the Norwegian Immigration Appeals Board again 

suspended all transfers to Greece, citing concern over possible rights violations. See 
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resources are being spent to determine and assign responsibilities that are not exercised. 

To streamline the system, the Commission will consider allowing Member States to 

conclude bilateral arrangements annulling “the exchange of equal numbers of asylum 

seekers in well-defined circumstances.”
27
 The perceived need for such a measure 

highlights the absurdity of the Dublin system: that states agreeing not to exercise their 

acknowledged responsibility could in fact improve efficiency.  

 

During the Dublin era, the issue of multiple asylum applications has remained 

unresolved. The reasons behind repeated applications are not well understood, but their 

incidence continues to increase. Each year since EURODAC was introduced, the 

proportion of asylum applicants reported to have previously applied has grown.
28
 Some 

asylum seekers reapply in the same Member State after being taken back following a 

Dublin procedure. Others may be legitimately pursuing a claim after transfer to a second 

state following family reunification, or having successfully challenged transfer back to 

another Dublin state. Some of those applying in a second state might be doing so 

following an application made as an emergency measure in a first state, to avoid 

deportation. Others might be applying following a negative decision in a state where the 

recognition rate for people from their country of origin is unusually low. Administrative 

inconsistency also plays a role: for example, Austrian authorities are reported to have 

allowed a group of Chechen asylum seekers arriving at the border to file asylum claims, 

but to have then returned them immediately to the Czech Republic without rendering a 

decision on their claims.
29
 The fact remains that, in 2006, nearly one in five asylum 

applicants were known to have previously applied, a higher proportion than ever before. 

It is arguable that the Dublin system often exacerbates rather than mitigates the 

phenomenon of multiple claims, and the “high number of multiple applications indicates 

that the Dublin system did not have the expected deterrent effect.”
30
 

 

At best, the Dublin Regulation adds a lengthy, cumbersome procedure to the beginning of 

the asylum process. Determining responsibility for an application, and ensuring that 

exercising that responsibility will not result in refoulement or other human rights 

violations, requires evidentiary hearings and intergovernmental coordination. Many of 

the steps taken to determine if transfer is appropriate and safe require repetition during 

the eventual asylum process. Deadlines are frequently missed,
31
 and even if all deadlines 

are met, a Dublin determination can delay the start of an asylum assessment for many 

                                                                                                                                                 
http://www.une.no/c2002/UNE_no/templates/applications/internet/Dokumenter/Norsk/presse/pressemeldin

ger/PM070208.htm.  
26
 European Commission, 2007 Evaluation, p. 8. 

27 Ibid. 
28
 6.89% in 2003, 13.48% in 2004, 16.90% in 2005, and 17.23% in 2006. See European Commission, 2006 

EURODAC Report, p. 9; European Commission, 2007 Evaluation Annex, p. 46. 
29
 Martin Rozumek, Chechen refugees denied access to Europe, Forced Migration Review, Vol. 1 No. 23, 

2005 (‘Rozumek’), pp. 39-40. 
30
 European Commission, 2007 Evaluation Annex, p. 47. This statement was made based on 2005 

EURODAC data. The proportion of multiple applications increased slightly in 2006. 
31
 European Commission, 2007 Evaluation, pp. 8-9. 
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months.
32
 When transfers take place in error, or when courts have to intervene to delay or 

disallow transfers to protect fundamental rights, this effort is entirely wasted. 

 

Contemplating the inefficiency and ineffectiveness of the Dublin system raises the 

question of exactly how much public money is spent on it. The Commission’s 2007 

evaluation asserts that “Member States consider the fulfilling of the political objectives of 

the system as very important, regardless of its financial implications,” but does not 

attempt to support this position.
33
 The accompanying working document contains partial 

data concerning the number of staff employed by Member States solely to carry out 

Dublin processing,
34
 the operational and material cost of handling a transfer request,

35
 

and the cost of carrying out transfers.
36
 These figures, combined with the reported 

numbers of requests and transfers, supply a starting point from which to estimate the 

price of the Dublin system. The cost of accompanying transferees, the burden on court 

systems of Dublin inquiries and appeals, the additional duties imposed on police and 

immigration officers in states without dedicated Dublin offices, the reversal of erroneous 

transfers, and other cost categories merit consideration as well. The available numbers, 

and the existence of many more types of direct and indirect costs, raise the possibility that 

the Dublin system imposes a significant, largely unknown, financial burden on Member 

States. As the chairman of the Select Committee on the European Union of the House of 

Lords put it, “[It is] extraordinary that the Commission saw no need to undertake a 

serious cost/benefit analysis, but were content to act on the assumption that Member 

States regard fulfilling the political objectives of the system as very important, 

‘regardless of the financial implications involved’. It cannot be right that we are to 

accept that taxpayers’ money might simply be wasted.”
37
 Knowing the true cost of the 

system is critical to evaluating it.
38
 

 

1.3 The impact of the Dublin system on states at the EU’s external borders 

 

Due to their location, Member States in the EU’s southern and eastern regions are the 

initial destination of most protection seekers who arrive by land or sea. Academic 

commentators, the UNHCR, and ECRE have all expressed concern that the Dublin 

system’s first country of entry criteria would disproportionately shift responsibility 

                                                 
32
 See Madeline Garlick, The EU Discussions on Extraterritorial Processing: Solution or Conundrum?, 

International Journal of Refugee Law, Vol.18 No. 3/4, 2006, pp. 605-06 (‘Garlick’). 
33
 European Commission, 2007 Evaluation, p. 13. 

34
 190 in Germany, the Netherlands, Austria, Sweden, Belgium and Finland combined. Other member 

states employ “usually between three and six persons in their respective Dublin authorities.” European 

Commission, 2007 Evaluation Annex, p. 13. 
35 For example, € 880 per outgoing or incoming request in Norway, € 15 in Estonia. Ibid., p. 14. 
36
 More than € 100,000 in Ireland in 2005. Ibid. Ireland reported 262 outgoing transfers in 2005. European 

Commission, 2007 Evaluation, p. 12. This implies a minimum of approximately € 380 per transfer. 
37
 Letter from the Lord Grenfell, Chairman of the Select Committee on the European Union, to Liam 

Byrne, MP, Minister of State, responding to the presentation of the Commission’s evaluation, July 26, 

2007, http://www.parliament.uk/documents/upload/LetGrenMinDublinsystem260707.pdf. 
38
 See e.g., European Commission, 2001 Evaluation, p. 18 (“[C]ost-effectiveness considerations are an 

essential part of the assessment of public policies.”). 
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toward Member States at the EU’s external borders.
39
 By demanding that protection 

seekers who pass through these countries return there for reception and assessment, the 

Dublin regulation exacerbates pressures on states that already experience challenges in 

hosting asylum seekers. 

 

In contrast, the Commission’s 2007 evaluation asserts that “it appears that the overall 

allocation between border and non-border Member States is actually rather balanced. In 

2005, the total number of all transfers to EU external border Member States was 3 055, 

while there were 5 161 transfers to non-border Member States.”
40
 This view is 

questionable, as it is based only on reports of incoming Dublin transfers, and does not 

reveal how many of the people concerned were transferred from external versus interior 

Member States. Looking only at outgoing transfers would lead to the opposite 

conclusion: 7,040 people were transferred from non-border Member states versus 307 

from border Member States, a ratio of nearly 23:1.
41
 It is more instructive to consider 

each Member State’s ratio of outgoing to incoming transfers. That comparison shows that 

every border state except Estonia reported more incoming than outgoing transfers, and of 

the non-border Member States, only Austria reported more incoming than outgoing 

transfers.
42
 The working document demonstrates the imbalance by ranking Member 

States according to the ratio of incoming to outgoing transfers reported: the 13 border 

Member States occupy positions 1-12 and 14 on the list.
43
 

 

Looking at the relative impact of Dublin transfers on Member States’ asylum caseloads 

reinforces this impression of responsibilities shifted toward border states. When Member 

States are ranked by order of net Dublin transfers (incoming minus outgoing) compared 

to the total number of asylum applications received in 2005, the 13 border states occupy 

the top 11 positions, and 13 of the top 14.
44
 Net Dublin transfers represented a 

particularly significant proportion of total asylum applications received in Poland 

(19.28%), Slovakia (12.06%), and Hungary (9.56%).
45
 Carrying out all agreed transfers 

would exacerbate this effect; for example, Poland, Slovakia and Hungary would each see 

their asylum caseload increase by more than 40% due to Dublin transfers.
46
 

 

                                                 
39
 See e.g. Garlick, p. 608; Rosemary Byrne, Harmonization and Burden Redistribution in the Two 

Europes, 16 Journal of Refugee Studies No. 3 (2003), p. 336, at pp. 350-51; UNHCR, The Dublin II 

Regulation: A UNHCR Discussion Paper (April 2006), p. 1; ECRE, Comments on the Proposal for a 

Council Regulation establishing the criteria and mechanisms for determining the Member State responsible 

for examining an asylum application lodged in one of the Member States by a third country national 

(2001). 
40
 European Commission, 2007 Evaluation, p. 12. It appears that the ‘border’ Member States are Cyprus, 

Estonia, Greece, Hungary, Italy, Latvia, Lithuania, Malta, Poland, Portugal, Slovakia, Slovenia, and Spain, 

as these states reported a combined 5,161 incoming transfers. Ibid. 
41
 Ibid. 

42 Ibid. In aggregate, Member States at the external borders reported 3,055 incoming transfers versus 307 

outgoing, and interior Member States reported 7,040 outgoing transfers versus 5161 incoming. 
43 European Commission, 2007 Evaluation Annex, p. 50. 
44
 Ibid., p. 52. 

45
 Ibid. 

46
 Ibid., p. 54. 
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The current European asylum system provides no support to Member States assigned 

responsibility for cases under the Dublin rules. This would not matter greatly if transfers 

were distributed more or less evenly across Member States, or even if they tended to 

place responsibility on the wealthier Member States. As shown above, however, the 

system disproportionately assigns responsibility to the regions of the EU with the least 

developed asylum systems, and sometimes also relatively less wealth. At present, the 

Dublin system does not provide any safeguards against transferees receiving reduced 

quality of treatment in the states they are transferred to, nor any means to offset the added 

responsibility assigned to those states. Until the basic problem of assigning responsibility 

without reference to the needs of either refugees or states is repaired, the Dublin system 

will continue to operate to the disadvantage of asylum seekers, and of Member States 

near the EU’s external borders. 

 

1.4 The impact of the Dublin system on refugees
47
 

 

Without discounting the inconveniences and costs the Dublin system imposes on Member 

States, it has its harshest effects on asylum seekers. The system has failed to resolve the 

‘refugees in orbit’ phenomenon, while by disregarding the different levels of treatment 

afforded asylum seekers by different Member States, it has perpetuated a dangerous 

‘asylum lottery’ in Europe.  

 

During Dublin proceedings, asylum seekers wait with the substance of their claims 

unheard, and transfers can result in some claims never being heard. For example, for 

several years the Greek government has ‘interrupted’ and closed cases if the asylum 

seeker leaves the place of residence (as is inevitably the case for returned Dublin 

claimants).
48
 The Commission launched an infringement proceeding against the Greek 

government at the ECJ in January 2008 for failure to correctly apply the Dublin 

Regulation.
49
 The details of the action have not been made public, but Amnesty 

International believes it “is because of the lack of legal guarantees with regard to a 

substantive examination of the asylum claim by Greek authorities after transfer to 

Greece.”
50
 UNHCR and other NGOs have also recently voiced serious concerns about 

determination procedures and reception conditions facing Dublin returnees in Greece.
51
 

                                                 
47
 Because the protection requirements of refugees and persons in need of subsidiary protection are similar, 

and the Commission has proposed extending the Dublin Regulation to encompass subsidiary protection, 

this paper uses the term ‘refugee’ as covering both categories, except as otherwise noted. 
48
 See Panayiotis N. Papadimitriou & Ioannis F. Papageorgiou, The New “Dubliners”: Implementation of 

European Council Regulation 343/2003 (Dublin-II) by the Greek Authorities, 18 Journal of Refugee 

Studies (2005), pp. 299-318. See also European Commission, 2007 Evaluation, p. 6; ECRE, Dublin II 

Summary Report, pp. 6-7. 
49
 Case 2006/2217. 

50 Amnesty International Public Statement, Greece: No place for an asylum-seeker, 27 February 2008 (AI 

Index: EUR 25/002/2008). 
51 See UNHCR, Asylum in the European Union: A Study of the Implementation of the Qualification 

Directive, November 2007, (‘Qualification Directive Study’), pp. 31-34; Pro Asyl, “The truth may be 

bitter, but it must be told”: The Situation of Refugees in the Aegean and the Practices of the Greek Coast 

Guard, October 2007; Athens News, Greece blacklisted by Germany, 29 February 2008 (noting that 
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ECRE’s research revealed that several other Member States close and reject an asylum 

case in absentia, or presume it withdrawn due to the absence of the asylum seeker. These 

and procedural restrictions, when applied to Dublin transferees, deprive many applicants 

of the opportunity to have the merits of their claims evaluated or even to lodge an appeal 

in a number of Dublin states.
52
 The Dublin Convention pledged to “guarantee” asylum 

applicants “that their applications will be examined by one of the Member States.”
53
 In 

fact, for too many refugees, it is the act of Dublin transfer that guarantees their 

applications will not be examined.
54
 

 

The Dublin system combines with significant differences in the handling of asylum 

applications by different Member States to produce an ‘asylum lottery’ in the EU. For 

example, in 2005 recognition rates for Chechens varied from approximately 0% in 

Slovakia to some 90% in Austria,
55
 and several Member States are reported to refoule 

Chechens to Russia and treat many aspects of their asylum cases differently,
56
 including 

their status as internally displaced persons prior to seeking asylum and access to 

reception facilities.
57
 Iraqi asylum seekers also face widely divergent treatment 

depending upon where their claims are considered.
58
 In 2007, recognition rates at first 

instance were 87.5% in Cyprus, 85% in Germany, 82% in Sweden, 30% in Denmark, 

13% in the UK, and 0% in Slovenia and Greece, for example.
59
 The fates of protection 

seekers too often depend on which state is allocated responsibility for assessing their 

claims. 

 

Discrepancies in treatment extend beyond protection rates. Germany, uniquely among 

Member States, has revoked the refugee status of around 18,000 Iraqis granted protection 

during Saddam Hussein’s reign.
60
 Iraqis whose claims are rejected, but who cannot be 

returned due to safety concerns, receive a temporary or ‘tolerated’ status in some Member 

                                                                                                                                                 
Germany has suspended transfers of unaccompanied minors to Greece and is considering a suspension of 

all transfers to Greece after receiving new evidence from ProAsyl). 
52
 Belgium, France, Ireland, Italy, the Netherlands, Slovenia and Spain close cases if they deem the 

applicant has implicitly withdrawn or abandoned the asylum claim, e.g. by not being present for 

registration or at the assigned place of residence. Many states do not allow a re-opening of the case, and in 

Belgium, Hungary, the Netherlands, Slovenia, Sweden and the UK a new application may only be made if 

the applicant can demonstrate new facts or circumstances. ECRE, Dublin II Report, pp. 150-52. 
53 Preamble to the Dublin Convention. 
54
 See e.g., ECRE, Twenty Voices, p. 2. 

55
 See e.g., ECRE, Guidelines on the Treatment of Chechen Internally Displaced Persons (IDPs) Asylum 

Seekers and Refugees in Europe, March 2007, (‘Chechen Guidelines’), p. 16. In 2006, recognition rates for 

Chechen asylum seekers remained above 80% in Austria, and approximately 0% in Slovakia. Ibid., p. 2. 
56
 Ibid., pp. 17-20.  See also ECRE, Dublin II Summary Report, pp. 22-23. 

57
 ECRE, Chechen Guidelines, pp. 18-20, 26-28.  

58
 Iraqis represented the largest national group of asylum seekers in industrialised states in 2006-2007. 

UNHCR, Asylum Levels and Trends in Industrialized Countries, Second Quarter 2007, p. 6. 
59
 ECRE, Five years on Europe is still ignoring its responsibilities towards Iraqi refugees, March 2008 

(‘Iraq five years on’), p. 2 (please note that these figures are rough percentage calculations and are for 

indicative purposes only as official percentage figures were not available at the time of writing). Sweden, 

which by 2006 had granted protection to more Iraqis than all other Member States combined, introduced 

more restrictive policies toward Iraqis in July 2007. This is expected to lead to a steep decline in 

recognition rates. Ibid. See also, UNHCR, Qualification Directive Study, p. 14. 
60
 ECRE, Iraq five years on, p. 2. 
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States, but are left in limbo in others.
61
 Social rights pertaining to temporary status vary 

considerably from one Member State to another.
62
 In some Member States, asylum 

seekers experience differences in reception conditions depending upon whether they are 

in a Dublin procedure or in the asylum process itself.
63
 Even within asylum procedures, 

those taken back
64
 or taken charge of

65
 following a Dublin transfer sometimes receive 

different treatment from others.
66
 Recent reports have raised serious concerns about the 

reception and treatment of asylum seekers in general in several Member States.
67
 

 

Operating the Dublin system in the face of insufficient harmonisation of Member States’ 

asylum systems exacerbates its consequences for protection seekers. Lack of equal 

protection can create a real risk of refoulement, and thus of failing to conform to 

international legal obligations. By adding to the imbalance of asylum responsibilities 

toward the Member States at the EU’s external borders, the Dublin regime also risks 

tempting those states to adopt policies seeking to restrict access to their territories or to an 

asylum procedure.
68
 This can influence asylum seekers to try to avoid transfers or even 

impel them to go ‘underground,’ for example to transit irregularly to other Member 

States, or simply to avoid the asylum process altogether. Some experts have speculated 

that restrictive asylum practices can convert “a visible flow of asylum seekers into a 

covert movement of irregular migrants that is even more difficult for states to count and 

control.”
69
 Irregular status harms refugees even more than states, as it can leave them 

vulnerable to trafficking and other forms of exploitation.
70
 Further harmful effects can 

accrue if states react by using detention or fast track procedures. In operation, the Dublin 

system exacerbates many of the very problems it was originally intended to help resolve. 

                                                 
61
 ECRE, Guidelines on the Treatment of Iraqi Asylum Seekers and Refugees, April 2007, p. 8. 

62
 Ibid. 

63
 See e.g., ECRE, Dublin II Report, pp. 21, 39, 102. 

64
 The process by which one Member State assumes responsibility for an asylum seeker who has filed a 

protection claim in another Member State. See Dublin Regulation, Art. 16(1)(a). 
65
 The process by which a Member State resumes responsibility for an asylum seeker who filed a claim 

there but subsequently relocated to another Member State. See Dublin Regulation, Art. 16(1)(c), (d), (e). 
66
 ECRE, Dublin II Report, pp. 153-54. 

67 See e.g., European Parliament Committee on Civil Liberties, Justice and Home Affairs, Report from the 

LIBE Committee Delegation on the Visit to the Temporary Holding Centre (THC) in Lampedusa (IT), 

Brussels, 19 September 2005; European Parliament press release (Justice and home affairs), Situation of 

refugees in Malta – MEPs deplore unacceptable living conditions, 4 April 2006; Pro Asyl, “The truth may 

be bitter, but it must be told”: The Situation of Refugees in the Aegean and the Practices of the Greek 

Coast Guard, October 2007. 
68
 See ECRE, The Way Forward: Towards Fair and Efficient Asylum Systems in Europe, Sept. 2005 (‘Way 

Forward Systems’), p. 13. 
69
 Gil Loescher, Forced Migration in the Post-Cold War Era, in Bimal Ghosh, ed., Managing Migration: 

Time for a New International Regime? (Oxford University Press, 2000), p. 200. 
70
 See e.g., Rozumek, p. 41 (“Since 2004 many of those who are genuinely in need of protection and have 

sought asylum in Poland and the Czech Republic have remained underground and turned to the services of 

smugglers to reach territories of countries more likely to . . . grant them refugee status”). 
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2. Amending the Dublin Regulation 
 

While continuing to advocate the replacement of the Dublin Regulation with a system 

that ensures genuine responsibility-sharing and fully respects the protection needs of 

refugees,
71
 ECRE has urged reform of the Regulation as a short term alternative.

72
 ECRE 

welcomes the European Commission’s recognition of some of the significant problems 

ECRE and others have identified in the Dublin system,
73
 problems which now require 

concrete solutions. This section proposes changes for the Commission to consider in the 

context of the amendments to be proposed in 2008.
74
 These recommendations expand 

upon earlier suggestions to protect the rights of asylum seekers, and propose policies for 

the transparent and more efficient functioning of the Dublin system. 

 

2.1 Safeguarding protection standards and fundamental rights  

 

Applicants taken back under the Regulation, who left before receiving final decisions on 

their claims, should be re-admitted to the asylum procedure. Their cases must be 

examined substantively, taking into account any new facts or circumstances. If states do 

not provide each applicant with a full and fair hearing, they may violate their obligations 

not to return a person to face persecution, torture, or inhuman or degrading treatment or 

punishment.
75
 The European Court of Human Rights has held that transferring 

responsibility for an application to another Dublin state does not relieve a state of its 

obligation to ensure that an asylum seeker is not thereby exposed, even indirectly, to 

treatment that violates the European Convention on Human Rights (ECHR).
76
 

 

A right of appeal against Dublin transfer, and suspension of transfer pending the outcome 

of an appeal, is critical to allow Member States to fulfil their duty to verify the absence of 

a risk of refoulement on a case by case basis. The Dublin Regulation does not explicitly 

guarantee a suspensive right of appeal against transfer, leaving individuals at risk of chain 

refoulement in violation of Article 33 of the Refugee Convention and Article 3 of the 

ECHR. An appeal that cannot have suspensive effect contravenes Article 3 in conjunction 

with Article 13 ECHR.
77
 

                                                 
71
 ECRE, Dublin II Report, pp. 4-5. 

72 ECRE, Ten Recommendations, p. 1. 
73
 See European Commission, 2007 Evaluation, pp. 6-7. See also ECRE, Ten Recommendations; ECRE, 

Way Forward Systems; ECRE, Dublin II Report. 
74
 See The future of European asylum policy, speech by Franco Frattini (European Commissioner for 

Justice, Freedom and Security), Brussels, 7 November 2007. 
75
 ECRE, Ten Recommendations, p. 2. 

76
 TI v UK, European Court of Human Rights (ECtHR), application no. 43844/98 (7 March 2000). See also 

Nasseri (transferring Nasseri to Greece would place the UK in breach of its obligation under Article 3 

ECHR to investigate allegations of potential breach of that article). The Canadian Federal Court recently 

reaffirmed this principle, grounding its decision to invalidate the US-Canada Safe Third Countries 

Agreement in the Refugee Convention and the Convention Against Torture. Canadian Council for 

Refugees et al. v H.M. The Queen, 2007 FC 1262 (November 29, 2007), para. 136. The Court based its 

reasoning on a review of the jurisprudence of the House of Lords and the European Court of Human 

Rights, and expert submissions. Ibid., paras. 110-36. 
77
 ECRE, Ten Recommendations, p.2, citing Conka v Belgium, ECtHR, app. no. 51564/99 (5 Feb. 2002). 
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It is also critical that transferred protection seekers receive adequate reception conditions. 

Currently, conditions vary widely across Member States in relation to accommodation, 

material benefits, and access to health care, especially psychiatric assistance and 

facilities.
78
 ECRE is particularly concerned that a number of Member States have 

increasingly resorted to custodial measures to facilitate transfers, and also frequently 

detain those returned via Dublin transfer.
79
 Asylum seekers may already have suffered 

imprisonment and torture in the countries from which they fled. Detention can seriously 

exacerbate the emotional and psychological stress of such experiences, and may amount 

to inhuman and degrading treatment.
80
 The Commission’s evaluation correctly reminds 

Member States to use detention only in exceptional cases, as a measure of last resort.
81
 

Ireland and Norway achieved higher than average transfer completion rates while making 

only limited use of detention, indicating that alternative measures can also be effective.
82
 

 

Recognising the current huge disparities in protection standards between Dublin states, in 

the immediate term ECRE would advocate suspending Article 10 of the Dublin 

Regulation (the ‘irregular entry criterion’) altogether. This could be reviewed following 

periodic assessments of progress towards achieving greater equality of protection in the 

Common European Asylum System.
83
 

 

Recommendations 

 

1. Amend Article 16
84
 of the Dublin Regulation as follows: 

a) To explicitly oblige the responsible Member State not to remove an asylum 

seeker until after a full and fair examination of the individual claim, if it has 

not already been evaluated on its merits.
85
  

b) Subparagraph b) (“complete the examination of the application for asylum”) 

should explicitly refer both to those whom a state is taking charge of, and to 

those whom the state is taking back.  

c) To include a non-prejudice clause, setting out clearly that a returned Dublin 

claimant should not be penalised in any way (either in terms of the 

completion of a full and fair procedure, or in reception facilities provided). 

Article 2, subparagraph e) should explicitly require that an application be examined 

                                                 
78 See ECRE, Ten Recommendations, p. 4. 
79
 See ECRE, Dublin II Report, p. 162. 

80 Ibid. 
81
 European Commission, 2007 Evaluation, p. 8. 

82
 European Commission, 2007 Evaluation Annex, p. 30. 

83
 Submission from the European Council on Refugees and Exiles in response to the Commission’s Green 

Paper on the Future Common European Asylum System (COM (2007) 301), September 2007 (‘Green Paper 

Response’), p. 36. 
84
 Requiring a Member State to ‘take charge’ of an applicant deemed its responsibility who lodges an 

application in a different Member State, and to ‘take back’ an applicant who applies for asylum and is later 

found in another Member State without permission. 
85 ECRE, Ten Recommendations, Recommendation 1. The Commission notes that “an "examination of an 

asylum application" as defined in the Dublin Regulation should be interpreted, without any exceptions, as 

implying the assessment whether the applicant in question qualifies as a refugee in accordance with the 

Qualification directive.” European Commission, 2007 Evaluation, p. 6. 
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fully and completely in compliance with the Qualification Directive and international 

law, rather than simply “in accordance with national law.” 

 

2. Member States should suspend Article 10
86
 in the absence of a fully harmonised or 

common asylum system. Individuals should not be transferred to Member States that do 

not offer a comparable prospect of protection or lack adequate reception facilities. This 

measure should be accompanied by incentives to states to improve the quality of their 

procedures and increase their capacity to process claims. 

 

3. Amend the Dublin Regulation to empower the European Commission to instigate a 

process to suspend all transfers to a state in which access to a full and fair 

determination procedure is not assured (e.g. because of interruptions or other forms of 

in absentia decision making, or because of significant negative discrepancies compared 

to average recognition rates across the Member States). This could be linked to the 

instigation of infringement proceedings by the Commission, and should be accompanied 

by measures to help raise determination and reception standards, so as not to create an 

incentive for states to evade transfer requests through lowering those standards. 

 

4. Amend Articles 19
87
 and 20

88
 to provide applicants with access to an effective judicial 

remedy and automatic suspensive right of appeal against the decision to transfer 

responsibility to another Dublin state. Applicants should be provided with transfer 

decisions in writing and entitled to timely legal advice and assistance. 

 

5. Add a provision forbidding the detention of Dublin claimants except as an 

extraordinary measure of last resort, for cases where non-custodial measures 

demonstrably fail. Detention must be subject to procedural safeguards and limited to the 

minimum time necessary to meet its lawful purpose. The provision should explicitly state 

that detention cannot lawfully be used solely on the grounds that a person is an asylum 

applicant or in a Dublin procedure. 

 

6. Add a provision explicitly requiring that Dublin claimants receive the same reception 

conditions as other asylum seekers, to at least the standards of the Reception 

Directive.
89
  

 

2.2 Respecting family unity and the interests of children and other vulnerable groups 

 

Articles 7 and 8 of the Dublin Regulation oblige Member States to allow the unification 

of asylum seekers with family members recognised as refugees, or who have applied for 

asylum but not yet received a first decision, in another Member State, and Article 15(2) 

provides that Member States “shall normally” bring family members together, under 

                                                                                                                                                 
86
 Article 10 establishes criteria determining state responsibility on the basis of irregular entry. 

87 Outlining the procedures for taking charge of an application once such a request has been accepted. 
88
 Specifying the rules for handling a request to take back responsibility for an asylum application. 

89
 Council Directive 2003/9/EC of January 2003 laying down minimum standards for the reception of 

asylum seekers OJ L 31, 6.2.2003. 
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certain conditions. The definition of ‘family member,’ however, does not consider de 

facto marriages except insofar as they are recognised under the law of the Member State 

concerned, nor extended family ties, including siblings or adult children.
90
 Allowing 

asylum seekers to reunite with relatives residing in the EU would reduce the trauma of 

their experience, lessen the temptation toward irregular transit, and allow families to 

provide support, thus aiding states in providing adequate reception conditions. Families 

should be able to reunify at any stage of the asylum process and with regard to any 

recognised status in the EU, rather than only when a family member is recognised as a 

refugee,
91
 or before the family member has received a first instance decision.

92
 

 

ECRE welcomes the Commission’s emphasis of the paramount importance of the best 

interests of children, and of the need to clarify the applicability of the Dublin rules to 

unaccompanied minors.
93
 Similar consideration should be given to other particularly 

vulnerable groups. Some refugees have fled torture, imprisonment, or other traumas.
94
 

Others have serious health problems that have never been treated.
95
 Even when 

determination processes are carried out carefully and fairly, and reception conditions 

adhere to European and international standards, the stress, delay and uncertainty 

experienced during asylum status determination process can have serious long term 

repercussions for particularly vulnerable refugees.
96
 The Commission should explore the 

creation of special procedures to prioritise and expedite the cases of vulnerable claimants, 

while ensuring the quality of claim assessment and reception conditions.
97
 

 

Recommendations 

 

7. The Dublin Regulation should be amended to extend the definition of ‘family member’ 

in Article 2(i)(i) to mirror Article 4 paragraphs 2 and 3 of the Family Reunification 

Directive,
98
 i.e. to include unmarried couples in a genuine and stable relationship in 

accordance with their national law, as well as dependants, including close relatives who 

have no other family support, and adult children unable to care for themselves. The 

definition should also include siblings. In cases of unmarried couples, all available 

documents, witness statements and other sources should be considered as evidence of ‘a 

duly attested long-term relationship.’ 

                                                 
90 Dublin Regulation, Article 2(i). 
91
 In 2005 a Dutch court ruled that the humanitarian and sovereignty clauses did not require an asylum 

seeker’s reunification with her husband, because he had been naturalised as a Swedish citizen. AWB 

05/13491 District Court Haarlem, 12 April 2005. See ECRE, Country Report 2004 – Netherlands, pp. 7-8. 
92
 Article 8 of the Regulation only requires unification before a first instance decision. 

93 European Commission, 2007 Evaluation, p. 7. 
94
 See e.g., ECRE, 20 Voices, pp. 2, 6. 

95 Ibid., pp. 3-4. 
96
 See e.g., UNHCR, Note on the Integration of Refugees in the European Union, May 2007, para. 9 (‘Note 

on Integration’). 
97
 See ECRE, Way Forward Systems, p. 42. 

98
 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, OJ L 251, 

3.10.2003. 
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8. Amend Article 7
99
 to require Member States to allow unification with family members 

granted subsidiary protection or otherwise legally resident in another Dublin state.
100

 

 

9. Amend Article 8
101

 to require Member States to allow unification with a family member 

at any stage of the asylum procedure, provided the applicant so consents. 

 

10. The humanitarian clause (Article 15)
102

 should be used widely and consistently to 

ensure its intended impact in avoiding undue hardship to families as a result of 

separation. States should respond promptly to requests from other states. 

 

11. Extend Article 15 to encompass persons who need medical or trauma treatment 

facilities unavailable in the responsible Member State. An extended humanitarian clause 

should apply generally to those in particularly vulnerable situations, not only to cases 

where relatives are present in a Member State. Transfers should not be enforced where 

they are likely to have a detrimental effect on the persons transferred.
103

 

 

12. Add a provision to the Dublin Regulation to require a separate responsibility 

determination procedure (clearing mechanism) in cases concerning unaccompanied 

minors covered by Article 6,
104

 or other particularly vulnerable applicants falling under 

a broad and inclusive application of the humanitarian clause. This should take into 

consideration the presence of extended family members or a known caregiver. For all 

transfers, the best interests of the child or vulnerable applicant must receive primary 

consideration. The procedure should involve help in identifying family members in other 

Dublin states (e.g. through the Red Cross) and access to specialist legal advice and other 

assistance. Within the responsibility determination period, all relevant social rights 

should be guaranteed, and a legal guardian provided for separated children. In the 

absence of a family member or caregiver, or other indicia that transfer to a different state 

would be in the applicant’s best interest, the Member State where the application was 

lodged should examine it. 

 

                                                                                                                                                 
99 Assigning responsibility for an asylum seeker to a Member State hosting a family member as a refugee. 
100
 The European Commission will propose extending the Dublin Regulation to encompass subsidiary 

protection. European Commission, 2007 Evaluation, p.6. Although the family reunification directive does 

not apply to subsidiary protection, such an extension of the Dublin Regulation should apply to family unity. 
101
 Assigning responsibility for an asylum seeker to a Member State that has not yet rendered a first 

instance decision on the asylum application of a family member. 
102
 Allowing a Member State, if requested by the Member State that would otherwise be responsible, to 

assume responsibility for an asylum application in order to bring together family members or other 

dependent relatives. Section 15(2) obliges Member States to bring family members together, provided the 

ties existed in the country of origin and the person concerned is dependent on the assistance of the other 

family member due to pregnancy, a newborn child, serious illness, severe handicap or old age. 
103 Until 2005, Austrian law required use of the sovereignty clause (Article 3(2)) to ensure that traumatised 

applicants would have their claims examined in Austria. ECRE, Dublin II Report, p. 17. 
104
 Providing that the application of an unaccompanied minor be examined by the Member State where a 

family member is present, and in the absence of family, in the state where the application was lodged. 
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2.3 Ensuring clarity and efficiency 

 

Sheer confusion and inconsistency often exacerbate the Dublin system’s adverse impacts 

on refugees, and the available dispute resolution and error correction mechanisms are 

insufficient to compensate for its shortcomings. The Dublin system should better 

facilitate the resolution of disputes, whether between states or between claimants and 

state authorities,
105
 over the correct application of the Dublin rules. 

 

Asylum seekers can face serious consequences if they act based on incomplete 

knowledge of the rules and implications of the Dublin system. Understanding the 

Regulation and their rights within the process would significantly improve refugees’ 

chances of receiving fair and lawful treatment. Providing asylum seekers with adequate 

information in a form they can understand would enable them to make informed choices 

and to obtain legal assistance, improving their prospects while encouraging them to work 

within the system rather than trying to avoid it. 

 

Similarly, providing state officials with guidance and advanced training would promote 

correct and fair application of the Dublin rules, helping to build confidence in the system. 

Increasing consistency in the type and quality of information gathered during Dublin 

interviews and procedures at the national level, and ensuring that all pertinent facts are 

securely recorded, would enhance the efficiency of responsibility determination and of 

the main asylum procedures. For example, medical conditions, family members in other 

Dublin states, demographic details and other essential information should be entered on 

standardised forms, and placed clearly on record prior to any transfer. 

 

Recommendations 

 

13. Replace the conciliation procedure specified in the Implementing Regulation with a 

complaints assessment and dispute resolution body.
106

 

 

14. Individuals should have access to a remedial procedure in the form of an ombudsman 

in each Member State with the power to intervene the Regulation is not being correctly 

applied (e.g. where an erroneous transfer decision has been made or where a state is not 

taking charge in accordance with its obligations). Ombudsmen should have the right to 

seek explanations from Member States, and to monitor or intervene in procedures. 

 

15. The Dublin Regulation should require the provision of clear and comprehensive 

information on the Dublin system to all asylum seekers, in languages they understand, 

upon lodging their applications. This information could be made available through a 

booklet or by other means to those who cannot make appropriate use of a written text, 

and explained by qualified staff when necessary. To ensure all relevant information is 

included, the European Commission should provide common standard information, with 

national context added by Member States. This should include informing asylum seekers 
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of the right to legal assistance, with contact details for obtaining such assistance. 

 

16. Add a provision to the Dublin Regulation setting out the steps to be taken when an 

asylum seeker is transferred in error, and the obligations of the states involved. Costs of 

reversing the transfer should be reimbursed by the state responsible for the error. The 

procedure for determining the Member State responsible for erroneous transfer and the 

reimbursement procedure should be specified in the Dublin Implementing Regulation.
107

 

 

17. Immigration officers and other officials involved in applying the Dublin Regulation 

should receive carefully developed and complete training in the knowledge and skills 

required to ensure high quality decision and policymaking, thus increasing the likelihood 

of a fairer and more efficient asylum procedure.108 

 

18. Amend the Implementing Regulation to require the recording of all information 

required to determine the humanitarian needs of asylum seekers prior to transfer. This 

information should include at least the claimant’s physical condition and medical needs, 

family connections, and basic details such as age, native language, and region of origin. 

This sensitive information must be subject to the strictest data protection standards. 

 

2.4 Improving solidarity and sharing resources 

 

In general, at different times different Member States may experience increased refugee 

flows. Dublin transfers can exacerbate pressures on national asylum systems because the 

responsibility allocation rules do not consider the fact that some states may face 

significantly larger influxes of protection seekers than others. While the Dublin 

Regulation operates in the context of an incomplete Common European Asylum System, 

it should be accompanied by mechanisms allowing Member States and EU bodies to 

mutually support each other by providing expertise and resources when they are lacking.  

 

The Dublin system will work more fairly and efficiently if it facilitates cooperation 

between states to meet the needs of protection seekers in all aspects of the asylum 

procedure, not merely in applying responsibility allocation rules. The European Asylum 

Support Office (EASO) envisaged in the Hague Programme
109
 could help to increase 

interstate cooperation and mutual support.
110
 In addition to supervisory, monitoring, and 

training roles, the EASO should provide expert Asylum Support Teams consisting of 

decision-makers, interpreters and others to assist Member States facing heavy case loads 

or lacking specialised expertise necessary to serve particular groups of asylum seekers.
111
 

                                                                                                                                                 
107 Chapter III covers transfers, but not situations of erroneous transfer. 
108
 See General Directors’ Immigration Services Conference, European Asylum Curriculum: Objectives 

and Content. 
109
 Hague Programme, p. 18. 

110 ECRE supports such a body only if it operates from its creation onward “in a transparent manner, with 

public terms of reference and proper reporting functions,” with the support of UNHCR and civil society, 

and subject to democratic oversight by the European Parliament. ECRE, Green Paper Response, p. 34. 
111
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States with greater capacity could provide staff to these teams alongside independent 

experts and representatives of UNHCR. Such teams could share best practice, advise on 

international refugee and human rights law, conduct interviews, and make 

recommendations on status determination. 

 

Finally, to address particular pressures experienced by some states, the intra-relocation or 

intra-allocation of refugees within the EU could be explored, subject to the principle of 

mutual consent. Aside from sharing resources, this could be an additional avenue for 

Member States to show solidarity and better share responsibility with one another.
112
 

 

Recommendations 

 

19. A facilitation mechanism should be introduced to trigger financial support where 

necessary to ensure compliance with the requirements of the Reception Directive and 

other EU asylum instruments. This could be achieved by creating a financial reserve 

(financial solidarity fund) for release at the request of overburdened states. So as not to 

discourage states from maintaining high standards, support should be contingent on the 

fulfilment of specified criteria concerning the quality of reception conditions, decision 

making processes, etc. UNHCR and NGOs should be invited to participate in selecting 

the criteria and monitoring compliance.  

 

20. Intra-allocation of persons granted protection should be explored, based on double 

voluntariness and taking family links into account.
113

 

 

21. Intra-relocation of asylum seekers prior to status determination should also be 

explored in order to address exceptional strains on reception and determination facilities 

in particular Member States and prevent asylum seekers from being placed in inadequate 

conditions or at risk of refoulement. Such a measure should be based on double 

voluntariness, and should take family links into account. 

 

22. Develop the role of the European Asylum Support Office. The EASO could, for 

example, monitor decision making and cooperation projects, oversee evaluations and 

administer solidarity related funds, manage an EU Documentation Centre, coordinate 

expert Asylum Support Teams, share best practices, and develop training curricula for 

decision makers.
114

 The EASO could also promote transparency and accountability 

through data gathering and statistical analysis, notify the Commission of failures to 

adhere to required standards, and recommend appropriate remedial action. 
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3. Looking towards a functioning Common European Asylum System   

 

ECRE has long advocated replacing the Dublin regime with a system that ensures respect 

for refugee rights and true responsibility sharing.
115
 The development of the Stockholm 

Programme provides an opportunity for a forward-thinking discussion aimed at devising 

a fair and efficient system that does not share the flaws of the Dublin system, and focuses 

on integration and solidarity.
116
 Before a detailed alternative can be agreed, however, the 

Commission needs to coordinate far more extensive research and evaluation concerning 

the current system. In particular, more information is needed about refugee flows, the 

financial costs of responsibility allocation, factors affecting integration, and how refugees 

contribute to host societies. 

 

This section will suggest avenues of debate, focusing on the relationships between 

asylum, integration, and solidarity. It will suggest alternative ways to determine state 

responsibility, and explore possible outlines and guiding principles for a common asylum 

system. It will discuss how Member States could share financial costs, and whether they 

could collaborate in carrying out certain asylum responsibilities without violating 

refugees’ rights. Free movement within the EU for recognised refugees, and sustainable 

return for those whose claims are correctly denied, would complete a system that operates 

from the moment asylum seekers arrive until their situations are resolved. The themes of 

the previous sections of this paper should continue to guide a harmonised Common 

European Asylum System: a fair and complete process, protection and reception 

standards in line with international obligations, respect for families and for the interests 

of vulnerable claimants, and clarity and efficiency, remain critical priorities. 

 

3.1 Allocating responsibility within the future Common European Asylum System 

 

A core principle of ECRE’s proposals is that responsibility should be allocated according 

to substantive connections between asylum seekers and Member States. Asylum seekers 

are potential beneficiaries of international protection, many of whom will eventually 

become EU citizens. By postponing status determination and by placing refugees in 

Member States regardless of their prior preparation (or lack thereof) developed through 

familiarity with the local language, culture, or approach to education, or through 

extended family ties, Dublin procedures hinder integration. Refugees will benefit most 

from integration support when they can commence the asylum process in a Member State 

with which they have a natural connection, for example through family, cultural, or 

educational ties, rather than in one assigned on purely administrative criteria. 

 

                                                 
115
 See e.g., ECRE, Way Forward Systems, pp. 29-31; ECRE, Dublin II Report, pp. 4-5; ECRE, Ten 
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3.1.1 The impact of the Dublin system on integration and solidarity 

 

Solidarity is a longstanding core principle of the European project, repeatedly emphasised 

in the context of Member States’ responsibilities toward refugees.
117
 Shared 

responsibility for asylum is enshrined in the EC treaties,
118
 and pursued within the 

framework programme on Solidarity and the Management of Migration flows.
119
 The 

1951 Refugee Convention acknowledges the importance of cooperation to meet 

international obligations to refugees.
120
 The integration of third-country nationals has 

become a formal EU priority more recently,
121
 but it relates directly to the fundamental 

humanitarian, economic and security aims of the EU.
122
 The Hague Programme and the 

discussions leading towards the Stockholm Programme have emphasised the importance 

of integration in continuing to develop the single market.
123
 

 

Integration “is a process of mutual accommodation by both the host societies and the 

immigrants and an essential factor in realising the full benefits of immigration.”
124
 Well 

integrated residents are more likely to be economically productive (i.e. they will pay 

more taxes and require less social support), they have no reason to go ‘underground,’ and 

they are less likely to feel isolated or be susceptible to radical influences.
125
 For most 

refugees, integration means merging into a daily life consisting largely of work, school, 

and social interactions. Host states can facilitate integration by affording refugees the 

same economic and social rights as other long-term residents, and by promoting the 

recognition and use of their educational achievements and professional qualifications. 

The speed and quality of status determination also inevitably affects integration.
126
 

 

Even before claim assessment begins, the Dublin system reduces refugees’ chances to 

integrate successfully into European society. Dublin claimants face delays, complex and 

possibly intimidating procedures, and added uncertainty about the future.
127
 Detention, 
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with its adverse impacts on mental health, is particularly damaging to future integration 

prospects.
128
 The effects of the Dublin system can continue to impede integration if 

asylum seekers are sent to states that are not well suited to receive them. Lack of family 

or community support, or unfamiliarity with the local language, can lead to isolation and 

exacerbate trauma.
129
 Because recognised refugees may not yet move freely throughout 

the EU, a Dublin determination ‘locks in’ these impediments. Finally, far from promoting 

solidarity, the Dublin system shifts responsibilities toward Member States at the EU’s 

external borders.
130
 It is time to view this system as an experiment that has run its course, 

and consider alternatives that could advance true solidarity and integration. 

 

3.1.2 ‘Joint processing’ as an alternative to Dublin 

 

In 2003, the UK government’s “New Vision for Refugees” discussed the idea of moving 

asylum applicants to centres outside the EU for claim assessment. The UNHCR’s “EU 

Prong” proposal placed considerably more emphasis on refugee rights, but suggested 

similarly centralised processing, albeit within the EU, for asylum seekers with 

‘manifestly unfounded’ claims.
131
 ECRE does not consider joint processing that involves 

the transport and concentration of asylum seekers to be a viable or acceptable option.
132
 

This form of joint processing disregards asylum seekers’ rights to personal freedom, by 

presuming that authorities may relocate (and possibly detain) them for administrative 

convenience. Furthermore, such attempts to advance solidarity come at the cost of 

impeding integration, thus simultaneously harming both refugees and state interests. 

 

3.1.3 Connecting individuals with Member States 

 

The Dublin system operates against solidarity and integration. ‘Joint processing’ risks 

sacrificing integration to advance solidarity. ECRE has identified two possible ways to 

address both goals at once. One approach would determine responsibility based on 

asylum seekers’ pre-existing ties to particular Member States. The other would consider 

the subjective preferences of the asylum seeker. 

 

3.1.3.1 The distribution and integration of refugees in Europe 

 

In calling for Integration Fund
133
 project proposals, the European Commission has 

prioritised studying and sharing information about immigrant integration, assisting 

                                                 
128
 See e.g., Mina Fazel & Derrick Silove, Editorial: Detention of refugees, British Medical Journal 332 (4 

February 2006), pp. 251-52, and sources cited therein. The Dublin system has caused an increase in the use 

of detention, as states increasingly use custodial means to enforce Dublin transfers, or routinely detain 

transferees after taking them back. See section 2.1, above. 
129 UNHCR, Note on Integration, para. 25. 
130
 See section 1.3, above. 

131 UNHCR Working Paper, “A Revised “EU Prong” Proposal”, December 2003, pp. 2-4. 
132
 ECRE, Statement on the European Council Meeting, 21 and 22 March 2003; ECRE, Way Forward 

Systems, p. 5. 
133
 The European Fund for the Integration of Third-country nationals. 



 28

vulnerable groups, and strengthening links between migration and integration policies.
134
 

These are important and helpful priorities, applicable to refugee integration. ECRE 

reiterates its call on the Commission to extend the Integration Fund to cover projects 

targeted at refugees as well as other third country nationals; including refugees in the 

scope of the Integration Fund would serve host states as well as refugees.
135
 Integration 

projects would yield still greater benefits, at lower cost, if the EU’s legal and institutional 

structures aligned more closely with refugee integration needs.  

 

As discussed above, linguistic, cultural, and community ties, as well as the opportunity to 

use prior professional and educational qualifications, seem to help predict an individual 

refugee’s prospects for smooth integration into a host society. These factors may also 

influence asylum seekers’ preferences for particular host states, insofar as they are able to 

flee toward a particular destination rather than simply seeking protection anywhere 

within the EU. Most research done to date agrees that the relative restrictiveness of 

asylum regimes is not the predominant factor determining where asylum seekers 

arrive.
136
 Statistical analysis, literature reviews, and interviews have suggested that 

factors such as former colonial ties, language, proximity to the country of origin and the 

availability of community networks influence destination choices.
137
 The presence of 

communities of similar origin appears to be the most significant factor.
138
  

 

The 2004 Transfer of Protection Study highlighted the difficulties refugees can face in a 

Member State with which they lack substantial connections, as well as their desire to 

relocate if given the opportunity.
139
 Taking advantage of circumstances such as linguistic, 

community, or family ties may thus be expected to enhance the return on investments in 
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integration programmes.
140
 Member States must strive to “achieve a level playing-field 

that equips both immigrants and nationals with the tools to willingly pursue 

integration.”
141
 Research into the nexus between integration prospects and the factors that 

guide asylum seekers to particular states is very incomplete, however, and more data and 

analysis are required before even general policy conclusions can be drawn. 

 

3.1.3.2 Connection criteria as an alternative to Dublin  

 

The Dublin system purports to assign responsibility to the state that “played the most 

important part in the entry or residence of the person concerned.”
142
 By failing to 

consider substantial connections other than some close family links, the Dublin regime 

wastes resources, impedes integration, and may encourage irregular onward 

movement.
143
 To remedy these and other deficiencies, responsibility determination 

should focus on individuals as well as on states. If their needs were taken into 

consideration, refugees would be more willing to acquiesce in responsibility decisions, 

reducing expenditures on agreeing transfers that are never carried through. Living from 

the start of the asylum process where they have better support networks, they would 

require less support from states, ‘get back on their feet’ faster, and contribute to the tax 

base sooner. 

 

Focusing on connection criteria would change the basis of responsibility determination, 

but not the basic process. Asylum seekers would be interviewed on arrival at their first 

point of contact with a Member State, as now, to discern whether they have family in a 

Member State. In the absence of family (including parents and other close relatives 

currently not considered), other criteria would be assessed. These might include language 

skills, prior residence in the EU, community ties and the relative experience Member 

States have in integrating particular communities, skills that match the economic needs of 

particular Member States, or time spent in educational systems resembling those of 

particular Member States. Only in the absence of significant connection indicators would 

responsibility fall by default on the Member State where the claim was lodged. 

 

3.1.3.3 Free choice as an alternative to Dublin 

 

A system that assigns asylum seekers to states based on connection factors would, 

however, function somewhat as a substitute for what asylum seekers are seen as likely to 

prefer. It might be simpler and less costly to allow the asylum seeker to choose the host 

state. Choosing where to seek asylum is far easier to understand than a system of rules. 

This would reduce any incentive for irregular transit pre-recognition, and relieve 
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authorities of the need to carry out a potentially complex and expensive responsibility 

assessment.
144
 

 

Finally, as the UNHCR’s Executive Committee has pointed out, a system that seeks to 

direct asylum seekers to particular states should take individual preferences into account 

“as far as possible.”
145
 The EU is among the largest, wealthiest political units in the 

world, with one of the most developed legal regimes. In the context of a harmonised 

asylum system that fairly balances responsibilities, it is difficult to imagine a refugee 

influx so overwhelming as to render a system based on free choice impracticable.
146
 

Therefore, respecting individual preferences “as far as possible” arguably equates to 

simple free choice. It is worth recalling that the European Commission identified and 

considered free choice as an option when reviewing the Dublin Convention to develop its 

replacement.
147
 

 

3.1.3.4 Facilitating transfer and preventing abuse of the system 

 

The assurance of a full and fair hearing, and the prospect of asylum in a welcoming 

society that facilitates their integration, will encourage refugees to use the system openly 

rather than seeking to evade it for fear of its consequences. Informed and willing asylum 

seekers would have every motive to facilitate their own transfers if they arrived in one 

state but could apply in a state better suited to host them. At their first point of contact 

within the EU, asylum seekers should receive a laissez-passer (temporary travel 

document) carrying the right to travel to their selected or allocated Member State. The 

issuance of this document would provide an ideal opportunity for screening against 

security risks, and EURODAC would continue to guard against repeated applications or 

‘asylum shopping.’ 

 

3.2 Sharing responsibility within the future Common European Asylum System 

 

The Dublin Regulation places added strain on states at the EU’s external borders.
148
 The 

types of responsibility determination criteria suggested above might increase caseloads in 

                                                 
144 For example, Norway spends approximately € 880 to evaluate an incoming Dublin transfer request, and 

“the handling of outgoing cases tends to be more expensive than incoming cases.” European Commission, 

2007 Evaluation Annex, p. 14. 
145
 UNHCR Executive Committee Conclusion No. 15 (XXX) of 1979, Refugees Without an Asylum 

Country. Through Article 35(1), the states parties acknowledged the UNHCR’s “duty of supervising the 

application of the provisions of” the Refugee Convention. Executive Committee Conclusions therefore 

carry significant authority, as representing “consensus resolutions of a formal body of government 

representatives expressly responsible for ‘providing guidance and forging consensus on vital protection 

policies and practices.’” James C. Hathaway, The Rights of Refugees Under International Law (Cambridge 

University Press, 2005), p. 113 (quoting Executive Committee Conclusion No. 81 (1997)). 
146
 Such an influx would in any case trigger the facilities of the Temporary Protection Directive. 

147 European Commission, Revisiting the Dublin Convention: developing Community legislation for 

determining which Member State is responsible for considering an application for asylum submitted in one 

of the Member States, Commission staff working paper, SEC(2000) 522, paras. 41-43. 
148
 See section 1.3, above. 



 31

those Member States with longer immigration and colonial histories.
149
 Whatever 

allocation system is used will probably impact some Member States more than others. 

Furthermore, only about 9% of asylum claims currently come under Dublin at all,
150
 and 

the system does not insulate Member States from influxes that vary over time.
151
 

Therefore the challenge of achieving greater responsibility-sharing raises wider issues 

than mere reform or replacement of the Dublin system. 

 

A system that views asylum as a common responsibility should support fairly sharing that 

responsibility. Responsibility sharing can be viewed in two aspects, financial and 

administrative. The more administrative responsibility is shared, the simpler it becomes 

to share financial responsibility. Administrative responsibility sharing can also promote 

solidarity. This section will review ways to improve financial cooperation, and then 

suggest options for collaborative administration that advance solidarity without violating 

refugee rights or impeding integration. 

 

3.2.1 Sharing the financial costs 

 

The European Refugee Fund and other resources provide incomplete support to Member 

States for the financial costs associated with hosting asylum seekers and processing their 

claims. ECRE has previously called for financial responsibility sharing,
152
 as did the 2006 

Finnish Presidency.
153
 The Finnish proposal usefully highlighted the issue of solidarity, 

but left many details unconsidered. For example, it did not explain how compensation 

would be allocated or quality ensured. Further research is required to identify and 

measure all the direct and indirect fiscal costs associated with hosting asylum seekers and 

evaluating their claims, but a larger solidarity fund will be needed to provide Member 
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States with full financial support.
154
 As with the bulk of the EU budget, Member States 

could contribute to such a fund per their gross national income (GNI).
155
 

 

A thorough approach to reimbursement would be for Member States to tally and report 

their expenditures. It might be simpler to provide a set amount per asylum claim. The 

European Asylum Support Office should calculate this subsidy, carefully considering 

factors such as population, national wealth, and relative living standards. UNHCR and 

ECRE have described types of independent quality control mechanisms that could 

safeguard determination and reception standards against possible encroachment in the 

name of cost reduction.
156
 With a level playing field, full financial reimbursement 

guaranteed, and support provided for states that lack capacity, states could more 

effectively handle claims and would face less temptation to try to deter asylum seekers. 

 

3.2.2 Sharing other resources and functions 

 

Reimbursement is easily applied to some costs: housing, for example, or stipends for 

miscellaneous living expenses. Some other costs are harder to measure. For example, 

general governmental resources are used to register claims, provide information to 

asylum seekers and officials, schedule and conduct hearings, and ensure the education of 

minors during the time between the filing of their claims and the resolution of their cases. 

Some of these activities might be conducted through common mechanisms or by Member 

States acting in cooperation. Sharing financial responsibility for shared tasks would be 

simple, as such tasks could be funded from a common budget. The best combination of 

reimbursed Member State responsibility on the one hand, and direct collaboration on the 

other, can be discovered through an incremental process of policy development and 

implementation. If collaborative processing were to result in any decisions being taken on 

the substance of a claim, or on any matter requiring the examination of oral or written 

evidence, by an authority not associated with a particular Member State, then judicial 

appeals regarding such matters should be heard by an independent, supranational 

European court of asylum appeals. Such a court could be composed as an independent 

tribunal, or as a special chamber of the European Court of Justice. 

 

3.2.2.1 Determining and allocating responsibility for claims 
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Depending on the system selected, determination of responsibility for asylum claims 

could be performed by individual Member States (monitored by the European Asylum 

Support Office), or carried out by a specialised EU authority. A joint responsibility 

determining authority with branches across the Member States could conduct interviews 

at the first point of contact with asylum seekers. This would promote consistent 

application of rules and procedures, and help to ensure confidence in the system.
157
 

 

3.2.2.2 Working Together During Claim Determination 

 

ECRE has previously suggested that a single EU authority with offices in each Member 

State could determine claims, provided it guaranteed full respect for asylum seekers’ 

rights.
158
 A single authority could also reduce aggregate costs by leveraging economies of 

scale that are beyond the reach of individual states.  

 

Collaborative processing need not, however, imply a single centralised procedure, nor a 

unified decision making authority. It also does not have to involve the forcible transfer of 

asylum seekers. Scheduling and data storage, for example, could be handled centrally 

without undue risk of violating human rights. Initial interviews or contested hearings, 

which require the applicant’s presence, could take place locally, conducted by EU or 

Member State decision makers. Officials could travel to centres located throughout the 

EU for hearings, in the manner of judges ‘on circuit.’ Because applicants could report to 

different centres at different stages, the process would not be disrupted if an applicant 

relocated. EASO involvement would supply a conduit to direct support to states 

experiencing capacity challenges. The European Commission should explore possible 

new and innovative avenues for collaborative processing that strictly observe the rights of 

refugees and asylum seekers. 

 

3.2.3 Beyond Status Determination: Freedom of Movement 

 

Free movement is a central objective of the EU, and of the Common European Asylum 

System.
159
 In June 2007, the European Commission proposed amending the Long-Term 

Residence Directive
160
 to grant free movement to protection beneficiaries after five years 

of residence in the EU (including time spent as an asylum seeker).
161
 This proposal 

provides a good basis for discussion, but does not go far enough. 

                                                 
157
 For example, EU monitoring at the first point of contact might reduce the confusion that can ensue when 

a Member State fails to promptly forward data to EURODAC (thus potentially creating the impression that 

the applicant initially arrived elsewhere, if the applicant applies for asylum in a second Member State 

before the first Member State transmits the information it received). See 2007 EURODAC Report, p. 11. 
158
 See ECRE, Way Forward Systems, pp. 36-37. 

159 See The Treaty of Amsterdam, Amending the Treaty on European Union, the Treaties Establishing the 

European Communities and Certain Related Acts, Part I, Article 1(3); Preamble to the Dublin Convention. 
160 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals 

who are long-term residents OJ L 16, 23.1.2004.  
161
 European Commission, Proposal for a Council Directive amending Directive 2003/109/EC to extend its 

scope to beneficiaries of international protection, Brussels, COM(2007) 298 final 2007/0112 (CNS) 
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ECRE has previously recommended two alternative approaches:
162
 

 

1) Attach a right to free movement and residence anywhere in the EU to any protection 

status recognised in an EU Member State.  This is ECRE’s preferred model.  

 

2) Allow mobility throughout the EU following a grant of protection, subject to criteria 

that might temporarily exclude individuals from certain welfare provisions in other 

Member States.  A refugee would have full rights in the state that determined status, 

but rights similar to those of long-term resident third country nationals elsewhere.  

 

Either option would accelerate and deepen integration. The European economy would 

benefit if refugees could relocate across borders in response to changing demands for 

their skills as employees or entrepreneurs. Refugees who may live in Europe long term 

should be treated as European residents, not as residents only of a single Member State. 

Member States should respect each others’ grants of protection as they now recognise 

each others’ rejections. The priorities, such as European integration, that underpin the 

concept of EU citizenship apply to recognised refugees as well as to EU citizens who 

reside long term in a Member State other than their state of citizenship.
163
 The core of 

legal rights pertaining to EU citizenship, including free movement, should be available to 

refugees for their benefit as well as to advance the interests of European society. 

 

3.2.4 Beyond Status Determination: Sustainable Return 

 

Ensuring that those truly not in need of protection return to their countries of origin in a 

sustainable manner would reduce the likelihood that they would need to seek asylum 

again, and reassure Member States of EU support if the claims for which they accept 

responsibility eventually fail. Sustainable return requires ensuring that claims have been 

thoroughly examined, appeals have been exhausted, countries of return will cooperate, 

and that return takes place in safety and dignity with all human rights and international 

obligations upheld. Sustainable return can also depend on reintegration support.
164
 The 

Return Fund
165
 should provide financial support for both voluntary and involuntary 

returnees and support for governments receiving them in their countries of origin, in 

addition to reimbursing actual return costs.  

                                                                                                                                                 
6.6.2007, http://ec.europa.eu/justice_home/news/intro/doc/com_2007_298_en.pdf. The individual’s 

protection status would remain with the Member State that granted it. 
162
 See ECRE, Way Forward Systems, pp. 34-35. 

163
 See European Commission, Fifth Report on Citizenship of the Union (1 May 2004-30 June 2007), 

COM(2008) 85 final (15.2.2008), p. 3-6. 
164 See ECRE, Way Forward Return, and ECRE, Position on Return, October 2003. ECRE regrets that the 

European Commission’s Proposal for a Directive of the European Parliament and of the Council on 

common standards and procedures in Member States for returning illegally staying third-country 

nationals, COM(2005) 391 final (1.9.2005), does not consider supporting or monitoring the re-integration 

of returnees. See ECRE, Comments on the Proposal for a Directive of the European Parliament and the 

Council on common standards and procedures in Member States for returning illegally staying third 

country nationals (COM(2005) 391 final) (May 2006), p. 4. 
165
 See http://ec.europa.eu/justice_home/funding/return/funding_return_en.htm.  
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Guiding principles for replacing the Dublin system 

 

1. The European Commission should instigate extensive research to inform the 

design of a system to replace the Dublin Regulation. This research should focus 

on what factors link individuals with states, better promote integration, and 

enhance the social and economic contributions of refugees to their host societies. 

In addition to a comprehensive audit of all costs associated with applying the 

Dublin Regulation, wide-ranging comparative cost analysis should be undertaken 

on all facets of receiving and determining asylum claims. 

 

2. The future Common European Asylum System should either assign responsibility 

for asylum seekers according to criteria that reflect connections between 

individuals and Member States, or allow individuals to choose the Member States 

where they will seek asylum. 

 

3. All costs associated with asylum processing should be paid out of a joint 

European fund, contributed to proportionately by Member States. 

 

4. The Commission should explore and propose a system of collaborative processing 

that allows Member States to share those portions of the asylum process that lend 

themselves to centralisation without interfering with individual rights. Such a 

system must not involve the forced relocation of asylum seekers.  

 

5. All refugees recognised by a Member State should immediately be granted free 

movement and residence throughout the European Union. 

 

6. Member States should better support one another and share costs to ensure safe 

and sustainable return. 

 

7. Any system replacing the Dublin Regulation must ensure the full and fair 

examination of every claim lodged in the European Union. It should maximise 

cost-effectiveness and efficiency while ensuring high quality reception and 

protection standards fully in line with Member States’ obligations under 

international law. 

 


